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EXHIBIT 1 

 
ERA PROJECT AGREEMENT 

 
 
ERA Project Agreement Date:  _______, 2016 
 

This ERA Project Agreement, including all Schedules and Attachments referenced herein 
(collectively, the "ERA Project Agreement"), is a Project Agreement to that certain Technology 
Agreement, by and between DRS and Prime Vendor, dated _______, 2016 (the "Agreement" or 
"TA").  Capitalized terms used herein shall have the meanings ascribed to them in the ERA Project 
Agreement or, if not defined herein, such terms shall have the meanings ascribed to them in the 
Agreement. 
 

IN WITNESS WHEREOF, authorized representatives of the parties have executed the 
ERA Project Agreement effective as of the date written above. 
 
Approved  Approved 
Washington State Department of  
Retirement Systems 
 

 [Prime Vendor] 

   

Marcie Frost, Director  [Name, Title] 
   
Approved as to Form  [Prime Vendor] Information 
State of Washington  [Prime Vendor] UBI Number: 

 Office of the Attorney General   

   

   

  Minority or Woman Owned Business  
Enterprise 

Mark S. Lyon, Assistant Attorney General   

  Yes   No   
 Date: _______________  (Certification Number) 
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TERMS AND CONDITIONS 
 

1. ERA Project Description.   
 
The ERA Project will involve implementing a Business Process Management Suite 
(BPMS) Solution to build an Employer Reporting Application (ERA), which will replace the 
existing Employer Information System (EIS), DRS’ existing employer reporting system, 
which collects data related to retirement for Washington State public employees. The 
BPMS Solution and ERA will provide an opportunity to design and implement other core 
business processes, such as retiree benefits processing, disbursements and financial ser-
vices.  
  
Currently, Washington’s 2,000 public Employers must report to DRS wage and other in-
formation relating to retirement plans and deferred earnings for every eligible employee.  
Employers now use a variety of ways to send this information to DRS: Secure file transfer, 
automated dataset upload, web application, paper reports, etc. At DRS, the information is 
stored and maintained in a secure database within EIS.  Maintaining this information in 
EIS is costly, time-consuming and prone to error for both employers and DRS. 
 
Through the ERA Project, DRS will replace the assortment of methods for transmitting this 
information with a single, web-based ERA.  ERA will include edits to assure the integrity 
of both employers’ and employees’ data, will directly populate the existing databases, will 
be convenient for employers to use, and will streamline these reporting processes.   
   
The BPMS Solution will provide a highly-integrated and adaptable architecture capable of 
processing large volumes of sensitive data with complex business rules, providing internal 
and external users with a streamlined, user-friendly, and easy-to-maintain ERA system, 
and integrating with the other core systems.  The BPMS Solution will be hosted, on-prem-
ise, by DRS at the State Data Center. 
 
As the BPMS Solution is being implemented, Prime Vendor will work with DRS to design, 
configure and build, validate, test and bring into production the ERA.  A critical component 
of the building and configuring of  ERA is the Knowledge Transfer from Prime Vendor to 
DRS to ensure that DRS is able to design, configure and implement future systems to 
support DRS' pension programs such as retiree benefits processing, disbursements and 
financial services.   
 

2. Summary of Fees and Costs.  The following Tables set forth the summary of the 
fees for the ERA Project: 

 

One-Time Fees Amount 

  

  

  

  

Total One-Time Fees  
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Annual Recurring Fees Amount 

  

  

Total Annual Recurring Fees  

 
 

3. ERA Project Schedules.  The following Schedules are incorporated into and 
made a part of the Project Agreement: 

 
Schedule 4 Payment Terms and Payment Milestones 
Schedule 5.1 BPMS Solution 
Schedule 5.2 BPMS Solution and other Third Party Software Terms and  
   Conditions 
Schedule 5.4 DRS Business and Technical Requirements  
Schedule 5.5 Demonstrations and Demonstration Materials 
Schedule 5.7.1 Approved Equipment Configuration 
Schedule 5.7.2 Performance Standards and Performance Credits 
Schedule 6.1 Statement of Work 
Schedule 6.1(d) Quality Standards and Scorecard 
Schedule 6.2 Key Personnel 
Schedule 6.3 Project Schedule 
Schedule 6.4 Joint Resource Plan 
Schedule 6.5 Critical Milestones; Delay Credits 
Schedule 7 Prime Vendor Tools and Utilities 
Schedule 8  Equipment 

  
4. Payment Terms and Payment Milestones.  The Fixed Fee for the ERA Project, 

including the acquisition of the BPMS Solution, development of the ERA and all implementation 
Services as set forth in the Statement of Work shall be payable in accordance with the payment 
milestones ("Payment Milestones") and other terms and conditions set forth in Schedule 4.  The 
Project Rate for the ERA Project is $______, and shall apply in accordance with the terms of the 
Technology Agreement.   

 
5. BPMS Solution, ERA and Interfaces. 
 

5.1 BPMS Solution   The Software, including all Third Party Software, being 
licensed from or provided by Prime Vendor for the ERA Project, is set forth in Schedule 
5.1. 

 
5.2 BPMS Solution and Other Third Party Software Terms and Conditions.  

[DRAFTING NOTE:  THIS SECTION TO BE REVISED DEPENDING ON WHETHER 
THERE IS A SEPARATE BPMS SOLUTION PROVIDER AND IF THERE ARE OTHER 
THIRD PARTY EMBEDDED SOFTWARE COMPONENTS IN THE BPMS SOLUTION]  
Schedule 5.2 sets forth the terms and conditions for the BPMS Solution (including any 
Third Party Software that is embedded in the BPMS Solution) that is licensed to DRS by 
Prime Vendor under the TA for the ERA Project.  Such terms and conditions are in addition 
to, and not in lieu of, any of the rights of DRS herein, and do not diminish any of Prime 
Vendor obligations set forth in the TA or the ERA Project Agreement. 
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5.3 Interfaces.  The Interfaces provided by Prime Vendor to DRS as part of 
the ERA Project are set forth in the Statement of Work. 

 
5.4 DRS Business and Technical Requirements.  The DRS Business and 

Technical Requirements for the BPMS Solution shall be comprised of the following items:  
 
(a) Prime Vendor responses to the ERA RFP requirements are set forth 

in Schedule 5.4 [DRAFTING NOTE: PRIME VENDOR TO AFFIRM RESPONSES 
IN THE ERA RFP RESPONSE PRIOR TO ATTACHMENT];  

 
(b) The features and functionalities included in the Demonstrations and 

the responses to the Demonstrations Materials; and 
 
(c) The DRS data integration and extraction requirements developed 

by the parties under the Statement of Work. 
 
5.5 Product Demonstrations.  If DRS decides to record BPMS Solution and 

ERA demonstrations, the recordings will be set forth in the DVD(s) enclosed with the ERA 
Project Agreement, the dates of which are set forth in Schedule 5.5, based on the demon-
stration scripts attached thereto.  Prime Vendor represents and warrants to DRS that: (a) 
the Demonstrations were all based on the following version(s): ______; (b) all component 
of the BPMS Solution are, as of the ERA Project Agreement Date, made generally avail-
able by Prime Vendor to its customers; (c) ____ is the Version being provided to DRS 
under the ERA Project Agreement; and (d) the representations and warranties set forth in 
Section 9.1.3 of the TA are hereby affirmed with respect to the Demonstrations.   

 
5.6 Support For Interfaces, Extensions and Software-Based Deliverables.   

(a) Developed During the ERA Project to Meet DRS Business and 
Technical Requirements Existing as of the Effective Date.  During the ERA 
Project, in accordance with the terms of the ERA Project Agreement and the  State-
ment of Work Prime Vendor will develop and implement Interfaces, Extensions and 
software-based Deliverables in order to meet the DRS Business and Technical 
Requirements existing as of the ERA Project Agreement Effective Date.  During 
the ERA Project and through Project Completion, Prime Vendor shall provide Sup-
port and Maintenance Services for such Interfaces, Extensions and Deliverables 
including the retrofitting of such Interfaces, Extensions and Deliverables to, and 
the maintaining compatibility with Enhancements, all for the Fixed Fee. 

   
(b) Developed During the ERA Project to Meet New DRS Business 

and Technical Requirements.  If there are new DRS Business and Technical 
Requirements or changes to the existing DRS Business and Technical Require-
ments made during the ERA Project that require an Interface, Extension and/or 
software-based Deliverable to be developed (and cannot be configured using the 
utilities and structure of the BPMS Solution), the parties will use the Change Order 
process to identify the scope change, the fees, if any, to develop the Interface, 
Extension and/or software-based Deliverable, and the Support and Maintenance 
Services Fee for the Interface, Extension and/or software-based Deliverable, 
which Support and Maintenance Services Fee shall not exceed twenty-two percent 
(22%) of the development cost, all in accordance with the terms of the TA.  For 
purposes herein, a new DRS Business and Technical Requirement shall not be 
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deemed to include the changes resulting from a change in the DRS benefits pro-
grams as set forth in Section 1.4 and applicable Sections of the Statement of 
Work.  For Change Orders approved by DRS, Prime Vendor shall provide Support 
and Maintenance Services for such Interfaces, Extensions and Deliverables in-
cluding the retrofitting of such Interfaces, Extensions and Deliverables to, and the 
maintaining compatibility with Enhancements, all for the Fixed Fee as adjusted by 
the Change Order.   

 
(c) Developed After Project Completion of the ERA Project.  If, after 

Project Completion of the ERA Project, DRS commissions a new Interface, Exten-
sion and/or software-based Deliverable, Prime Vendor shall comply with the terms 
of Section 3.2.6 of the TA.   

 
5.7 BPMS Solution Performance.   
 

5.7.1 Approved Equipment Configuration.  The Approved Equipment 
Configuration for the BPMS Solution is set forth in Schedule 5.7.1. 

 
5.7.2 Performance Standards and Performance Credits.  The Perfor-

mance Standards for the Approved Equipment Configuration and associated Per-
formance Credits are set forth in Schedule 5.7.2. 

 
5.7.3 Design Limitations.  Prime Vendor represents and warrants to 

DRS that Prime Vendor is unaware of any software design or scalability issues 
with respect to the BPMS Solution. Prime Vendor further represents and warrants 
to DRS that it has performed such due diligence as is required to ensure that no 
Solution limitations are reasonably expected to be exceeded by DRS. 
 

6. Implementation Services 
 
6.1 Statement of Work.  The Statement of Work is set forth in Schedule 6.1, 

and sets forth the various assumptions, roles and responsibilities of each of the parties.   
 

(a) Completeness of Services and Products.  Prime Vendor repre-
sents and warrants to DRS that, as of the Effective Date:  (a) Prime Vendor iden-
tified in the Statement of Work all software, services and other items required to: 
(i) implement the BPMS Solution and ERA; and (ii) achieve the DRS Business and 
Technical Requirements and other requirements as set forth in the ERA Project 
Agreement and the Performance Standards; (b) all such software, services and 
other items are included in the ERA Project Agreement; (c) there are no other 
products that are required to meet the DRS Business and Technical Requirements 
or Performance Standards; and (d) the Services to be provided by Prime Vendor 
on a Fixed Fee basis under the Statement of Work are the complete services re-
quired to meet DRS' requirements as set forth herein, and there are no other ser-
vices (i.e., optional or needed additional services) that are omitted but necessary 
to meet such requirements.  Without limiting the applicability or generality of the 
foregoing, Prime Vendor represents to DRS that, with respect to the ERA Project 
Agreement, it will have performed sufficient due diligence activities to properly de-
termine, subject to the Assumptions set forth in the Statement of Work, the soft-
ware, products and scope of services required to successfully meet the DRS Busi-
ness and Technical Requirements and Performance Standards.  Prime Vendor 
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acknowledges that, subject to the Assumptions, the above representations and 
warranties are a material factor influencing DRS' decision to enter into, and that 
DRS materially relied upon such representations and warranties when it entered 
into, the TA and the ERA Project Agreement. 

 
(b) Special Provisions Relating to Scope.  The parties acknowledge 

that, given the complexities inherent in implementing the BPMS Solution and ERA, 
there may be additional activities and tasks that may be required to implement the 
DRS Business and Technical Requirements that are not reflected in the ERA Pro-
ject Agreement, but are nonetheless advisable, necessary or required to success-
fully implement the DRS Business and Technical Requirements.  If there is a dis-
agreement as to which party is responsible for a given activity, task or subtask, the 
matter shall be referred to the Prime Vendor Account Executive and the DRS Pro-
ject Director for resolution, and they will use as guidelines in resolving the matter 
whether the activity, task or subtask was reasonably related and/or linked to a par-
ty's stated responsibilities in the Statement of Work and/or ERA Project Schedule.  
In addition to the foregoing, the scope of implementation responsibilities includes 
incorporating changes to the BPMS Solution and ERA to meet and accommodate 
changes to the DRS Practices and Policies as such changes occur during the pen-
dency of the ERA Project, all within the Fixed Fee and for no additional cost to 
DRS.  Prime Vendor acknowledges that it has factored into the Fixed Fee sufficient 
contingency to address these changes. 
 

(c) Assumptions.  The Assumptions set forth in the Statement of Work 
identify the complete list of assumptions applicable to the ERA Project (including 
the Statement of Work, Joint Resource Plan and Project Schedule) and relied on 
by the parties in developing the scope of work set forth in the Statement of Work.  
If an assumption is determined to be no longer valid, then a party may assert that 
the assumption will result in an out-of-scope activity or event, entitling that party to 
activate the Change Order procedures. 

 
(d) Quality Standards and Scorecard. The Quality Measurements 

and Scorecard under which Services will be evaluated are set forth in Schedule 
6.1(d). 
 
6.2 Key Personnel.  The Key Personnel for the ERA Project are set forth in 

Schedule 6.2.  
  
6.3 ERA Project Schedule.  The Project Schedule existing as of the Effective 

Date is set forth in Schedule 6.3.  The commencement and completion dates for the ERA 
Project are as follows: ______________, 2016 with Production Use for the early adopters 
on or before ____________, with Stabilization and Optimization periods to follow.  The 
Project Schedule will be revised from time-to-time by the parties, and once revised shall 
become incorporated into and a part of the ERA Project Agreement.  Any change(s) to the 
Due Date of a Critical Milestone must be made pursuant to the Change Order procedures 
set forth in the TA to be effective.  

 
6.4 Joint Resource Plan.  The Joint Resource Plan set forth in Schedule 6.4 

identifies the role, amount and timing of DRS and Prime Vendor personnel resources as-
signed to the ERA Project.  Prime Vendor recommended the skill level, amount and timing 
of DRS resources in the Joint Resource Plan and such plan is based on Prime Vendor's 
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knowledge of the BPMS Solution and ERA, the results of the IPS workshops and the ex-
perience of Prime Vendor's other similarly-situated customers who have installed the 
BPMS Solution and built applications similar to ERA using the BPMS Solution.  Prime 
Vendor represents to DRS that the amount and roles of DRS resources described therein 
are reasonably adequate to perform the tasks assigned to DRS in the Statement of Work 
within the applicable timeframes set forth in the Statement of Work and Project Schedule.  
Prime Vendor represents that, based on its experience and the Implementation Planning 
Study Workshop, the Joint Resource Plan, Statement of Work and Project Schedule ref-
erence and contain sufficient hours in which to implement all of the ERA Project.  Prime 
Vendor shall track and report to DRS resource utilization and the variance between actual 
resource utilization and the Joint Resource Plan.   

 
6.5 Critical Milestones; Delay Credits.  The Critical Milestones and Delay 

Credit for the ERA Project are set forth in Schedule 6.5.  Upon certifying any Critical 
Milestone submitted by Prime Vendor, DRS shall provide Prime Vendor with written certi-
fication of such Critical Milestone by signing the Certification Form set forth in Schedule 
3.2.3 of the TA by the DRS Project Director, or her or his designee.  No other form of 
certification, such as email communications, oral information or otherwise, shall be effec-
tive for purposes of certification, payment or otherwise, and shall not be effective against 
DRS.   

 
6.6 Use of Prime Vendor Implementation Methodologies.   Prime Vendor 

has recommended using certain proprietary and non-proprietary implementation method-
ologies for the ERA Project ("Prime Vendor Implementation Methodologies", as further 
described in the Statement of Work).  Prime Vendor represents to DRS that, based on its 
further due diligence during the IPS workshops, the Prime Vendor Methodologies are ap-
propriate, sufficient and applicable to the Services required to complete the ERA Project 
with quality Deliverables, on-time and within the Fixed Fee.  Based on such representa-
tion, DRS has agreed that such methodologies will be used in the ERA Project.  However, 
if DRS or Prime Vendor determine that one or more of the Prime Vendor Methodologies 
are impeding the progress of the ERA Project or are negatively impacting the quality of 
Deliverables, on-time performance, compliance, or budgetary considerations, then Prime 
Vendor shall adjust, modify or change the Prime Vendor Methodologies to address the 
negative impact on the ERA Project, and any such changes to the Prime Vendor Method-
ologies shall be subject to a no cost Change Order in order to make such changes effec-
tive.   
 
7. Prime Vendor Tools and Utilities.  Prime Vendor Tools and Utilities associated 

with the ERA Project are set forth in Schedule 7. 
 



Appendix D.5 ERA Project Agreement and Exhibits 
Employer Reporting Application Project 

July 21, 2015 Page 11 of 48 DRS RFP 16-01 

 

 

SCHEDULE 4 
 

PAYMENT TERMS AND PAYMENT MILESTONES 
 

[TO BE DEVELOPED] 
 
 
 

BPMS Solution License Fees 
 
Implementation Fees 
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SCHEDULE 5.1 
 

BPMS SOLUTION 
 

[PRIME VENDOR TO PROPOSE LIST OF BPMS SOLUTION SOFTWARE] 
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SCHEDULE 5.2 
 

BPMS SOLUTION AND OTHER THIRD PARTY SOLUTION TERMS AND CONDITIONS 

 
 

[TO BE DEVELOPED] 
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SCHEDULE 5.4 
 

DRS BUSINESS PROCESS AND TECHNICAL REQUIREMENTS 

 
 

[INCORPORATE PRIME VENDOR RESPONSE] 
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SCHEDULE 5.5 
 

DEMONSTRATIONS AND DEMONSTRATION MATERIALS 
 
 

 
[DRAFTING NOTE:  TO BE ATTACHED] 

 

(SEE ATTACHED DEMONSTRATION MATERIALS AND  
ENCLOSED DVDS FOR THE DEMONSTRATIONS) 
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SCHEDULE 5.7.1 
 

APPROVED EQUIPMENT CONFIGURATION 
 

[DRAFTING NOTE:  TO BE DEVELOPED IN IPS AND ATTACHED] 
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SCHEDULE 5.7.2 

 

PERFORMANCE STANDARDS AND PERFORMANCE CREDITS 
 

The Performance Standards set forth below shall apply to the functioning of the BPMS Solution during periods in which DRS is receiving 
Support and Maintenance Services, and excludes a failure of DRS to operate the BPMS Solution in accordance with the Documentation 
or within the parameters set forth in the Approved Equipment Configuration, or caused by failures of network and equipment not in the 
control of Prime Vendor.  The Performance Credits set forth below are the amounts DRS can elect to assess Prime Vendor.  DRS shall 
evaluate each instance of non-performance related to a failure of Prime Vendor to meet the Performance Standards, and will determine, 
in its discretion, whether to assess the Performance Credits.   
 

Performance 

Standard 

Description 

 

Performance Standard 

Measurement 

Technique 

Measurement 

and Reporting 

Period(s) 

 

Performance Credits 

Monthly 
BPMS Availa-

bility 

The monthly BPMS Availability shall not be less than 
99.9% of available hours in each month.  If a Major 
Release is installed within a month, then the number 
of available hours used in calculating this percentage 
shall be reduced by either 1) four (4) hours or 2) eight 
(8) hours depending on the applicable measure de-
fined within “Major Release BPMS Downtime.”  

DRS Proactive 
Monitoring 

 

Monthly, com-
mencing at com-
pletion of Phase 
1 
 24 x 7 x 365 
days a year. 

If BPMS Availability drops 
below 99.9%; 7% of current 
year Support and Mainte-
nance Service fees charged 
(based upon the mainte-
nance fee for the year in 
which incident occurred). 
Credits apply on a per-
monthly basis. 

Major Release 
BPMS Down-

time 
 

The duration of downtime due to Major Release 
BPMS Downtime shall not exceed  the following:  If 
DRS installs Major Releases on a semi-annual basis, 
the duration of Major Release BPMS Downtime shall 
not exceed four (4) hours; if DRS installs one (1) Ma-
jor Release per year, then the Major Release BPMS 
Downtime shall not exceed eight (8) hours.  During 
the Major Release BPMS Downtime, Prime Vendor 
shall provide access to at least one (1) technical re-
source, at no additional cost to DRS, to assist in plan-
ning and implementing such upgrade. 

DRS Proactive 
Monitoring 

 

Per Major Re-
lease installation 
event, com-
mencing at com-
pletion of Phase 
1. 

If the Major Release BPMS 
Downtime is greater than 
four (4) hours, or eight (8) 
hours, as applicable; 7% of 
annual Support and Mainte-
nance Services fees charged 
(based upon maintenance 
fees for year in which Major 
BPMS Release downtime 
occurred). Credits apply on a 
per-incident basis. 
 



Appendix D.5 ERA Project Agreement and Exhibits 
Employer Reporting Application Project 

July 21, 2015 Page 18 of 48 DRS RFP 16-01 

 

 

Performance 

Standard 

Description 

 

Performance Standard 

Measurement 

Technique 

Measurement 

and Reporting 

Period(s) 

 

Performance Credits 

BPMS 
Through-put 

Response Time 

99th percentile Response Time for BPMS Functions 
(not including Administrative BI and BAM requests) 
will not exceed 50 milliseconds for 3 consecutive 
days. 
  
BPMS Functions are those which were provided by 
Prime Vendor’s BPMS toolset. 
 
 

DRS Proactive 
Monitoring 

 

Commencing at 
completion of 
Phase 1, to be 
measured and 
calculated by re-
cording the 99th 
percentile of all 
Transactions 
during each two 
(2) hour time pe-
riod.  The results 
are reported 
daily, and only 
one instance of 
Performance 
Credits will be 
assessable for 
each 3-day inci-
dent. 

If the response time for 
BPMS Functions is not 
achieved during a daily re-
porting period, and such la-
tency is observed over 3 
consecutive days; 1% of an-
nual maintenance fees 
charged (based upon 
maintenance fees for the 
year in which incident oc-
curred). Credits are based 
upon per 3-day incident ba-
sis. 

ERA Standard 
Transactions  

Response Time 

 
99th percentile Response Time for Standard Transac-
tions which are pertaining to Business Operations (not 
including Administrative BI and BAM requests) will not 
exceed 50 milliseconds for 3 consecutive days. 
 
Standard Transactions are those which were provided 
by Prime Vendor’s BPMS toolset, and do not include 
DRS developed components. 
 

DRS Proactive 
Monitoring 

 

Commencing at 
go-live, to be 
measured and 
calculated by re-
cording the 99th 
percentile of all 
Transactions 
during each two 
(2) hour time pe-
riod.  The results 
are reported 
daily, and only 
one instance of 
Performance 
Credits will be 
assessable each 
3-day incident. 

If the response time for 
Standard Transactions is not 
achieved during a daily re-
porting period, and such la-
tency is observed over 3 
consecutive days; 1% of an-
nual Support and Mainte-
nance Services fees charged 
(based upon maintenance 
fees for the year in which in-
cident occurred). Credits are 
based upon per 3-day inci-
dent basis. 
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Performance 

Standard 

Description 

 

Performance Standard 

Measurement 

Technique 

Measurement 

and Reporting 

Period(s) 

 

Performance Credits 

BPMS-specific 
Data Loss or 

corruption 

Upon the occurrence of a BPMS Solution failure (not 
caused by natural disaster), no BPMS-specific data 
such as (not an exhaustive list) audit logs, security 
logs, process analytics data, process model defini-
tions, business rules definition, etc. shall be lost or 
corrupted. 

Number of 
data records 
or individual 

data elements 
lost or cor-

rupted deter-
mined through 

journaling 
functionality 

Per each BPMS 
Solution failure 
or data corrup-
tion event. 

For each BPMS Solution fail-
ure where BPMS-specific 
data was lost: 
 
1) If data is successfully re-

covered in full, 10% of 
annual Support and 
Maintenance Services 
fees charged (for year in 
which incident occurred).   

2) If data is not successfully 
recovered in full, 50% of 
annual maintenance 
fees charged (for year in 
which incident occurred). 

DRS-Specific 
Data loss or 
corruption 

Upon the occurrence of a BPMS Solution failure (not 
caused by natural disaster), no DRS business data, 
including, without limitation, member information, em-
ployer information, etc. directly attributable to the 
BPMS failure shall be lost or corrupted. 

Number of 
data records 
or individual 

data elements 
lost or cor-

rupted deter-
mined through 

journaling 
functionality 

Per each BPMS 
Solution failure 
or data corrup-
tion event. 

For each BPMS Solution fail-
ure where DRS-specific data 
was lost: 
 
1) If data is successfully re-

covered in full, 20% of 
annual Support and 
Maintenance Services 
fees charged (for year in 
which incident occurred).   

2) If data is not successfully 
recovered in full, 100% 
of costs incurred by DRS 
which are directly related 
to data loss/corruption. 
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"Actual Available Time" means the number of hours during the applicable measurement period (whether 

monthly, quarterly or annually) that the BPMS Solution is accessible by DRS and its Authorized Users 

and performing its intended functions within the Performance Standards set forth in the table above. For 

purposes of this definition, "accessible" shall mean that all Interfaces and major features and functionality 

contained in the BPMS Solution, are fully functional and operational without any Level 1 Defects or Level 

2 Defects and Response Times are within stated Response Time metrics.  Actual Available Time shall not 

include Major Release Application Downtime. 

 

"BPMS Availability" means Actual Available Time expressed as a percentage of Scheduled Available 

Time, and is calculated by dividing Actual Available Time by Scheduled Available Time.  For example, if 

the Scheduled Available Time during a measurement period is one hundred (100) hours and the Actual 

Available Time is ninety-eight (98) hours, then Application Availability is ninety-eight percent (98%).  

 

"BPMS Function" means requests sent to the BPMS Solution to process workflow, execute rules, trigger 

external modules, send/receive messages, transform data, check security permissions provided by Prime 

Vendor’s BPMS toolset, or use any Third Party vendor provided API.  

 

"DRS Proactive Monitoring" means the process by which agent scripts capture BPMS Function Re-

sponse Times.  Scripts will monitor critical functionality in the production and DRS environments 24 x 7 x 

365.  Agents will report real time performance statistics and alerts when critical functionality exceeds the 

applicable Performance Standards. 

 
"Level 1 Defect" and "Level 2 Defect" are defined in the Technology Agreement. 
 
"Major Release" is defined in the Technology Agreement. 
 
"Major Release BPMS Downtime" means the downtime of the entire BPMS Solution or any component 

there of resulting from the installation of a Major Release.  

 

"Response Time" means the elapsed time to complete a given BPMS Function, as applicable. 

 

"Scheduled Available Time" means all hours during the applicable measurement period (whether 

monthly, quarterly or annually) less total scheduled downtime for the applicable measurement period; pro-

vided, however, that if the applicable System experiences actual downtime during the allocated sched-

uled downtime period less than the full amount of scheduled downtime, then the amount of scheduled 

downtime not used shall not be deducted from the amount of Scheduled Available Time.  Scheduled 

Available Time shall not include Major Release Application Downtime. 

 

“Semi- Annual” means occurring twice a year; half-yearly. 

 

"Standard Transactions" means the following transactions:  

 

# Transaction Title Transaction Description 

1 

 

Enroll Employer 

 

This transaction facilitates the enrollment of employers into a DRS re-

tirement system, including DCP and assists employers in obtaining ap-

propriate OASI status.  This includes gathering employer enrollment in-

formation, requesting documents, the application process, checking the 
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# Transaction Title Transaction Description 

eligibility of the employer against RCWs, WACs and DRS business 

rules, and enrolling the employer into the appropriate retirement system. 

2 Update Employer 

This transaction allows employers to submit updates to their employer 

profile information, pension plan information, DCP information and/or 

OASI status information.  This includes the ability for employers to sub-

mit a change request, notification to DRS that a change request has 

been submitted, tracking and receiving documents from the employer 

and completing the change request. 

3 

 

Determine Member 

Eligibility 

 

This transaction allows an employer to assess a member’s eligibility to 

participate in a DRS retirement plan.  This includes transactions to re-

view retirement and membership status with DRS and other programs 

like First Class City and Higher Education Retirement Plans, identifica-

tion of the employer’s available systems, and evaluation of the position 

eligibility by applying RCWs, WACs, and business rules to confirm the 

reportable status of the member. 

4 

 

Enroll Member 

 

This transaction enables employers to enroll their employees into a DRS 

retirement system, DCP or HERP.  The first step in this process is to go 

through the Determine Member Eligibility process then based on if the 

employee is reportable, edit the enrollment information, create or update 

a member’s profile, enroll them in the correct system and plan and cre-

ate the employment record. 

5 

 

Update Member 

 

This transaction provides the ability for employers and internal DRS 

team members to update member information which includes transac-

tions with member profile data and separation dates edited against DRS 

business rules. 

6 

 

Plan Choice 

 

This transaction facilitates the member’s plan choice selection between 

plans 2 and 3 or HERP and Plan 3 for PERS, SERS, and TRS and the 

notification of that selection to DRS, the member and the employer.  

This includes notifications to members about their plan choice rights, re-

minders to the member about their plan choice, editing the plan choice 

decision against RCWs, WACs and business rules and recording the 

member’s plan choice. 

7 

 

Earning Activity 

 

This transaction provides the ability for the employer to submit all em-

ployee pension and/or DCP earning activity data to DRS including the 

ability to capture HERP data.  This includes data regarding hours, com-

pensation, employer/member contributions, earning periods, investment 

data, and reporting information.  All information will be edited against 

RCWs, WACs and business rules. 
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# Transaction Title Transaction Description 

8 

 

Process Employer 

Report 

 

This transaction provides a publicly accessible function for employers to 

submit member profile information, pension plan information and/or DCP 

information.  This will include, for each employer, a data map that identi-

fies how their data in the native format will be arranged to conform to 

DRS’ common format.  The ability to edit that report against RCWs, 

WACs and business rules to filter data that may need to be corrected by 

the employer and also commit the data that has been edited and is cor-

rect. 

9 

 

Process Employer 

Electronic Payments 

 

This transaction allows employers to create and submit electronic pay-

ments to DRS.  This will include setting up bank account information, 

verifying employee user information, being able to select a receivable to 

pay or to make a payment, create a payment advice based on payment 

type and amount and being able to review, save and submit that pay-

ment information. 

10 

 

User Profile 

 

This transaction allows an employer to access their profile information 

and the ability to access other services and/or resources.  This includes 

the ability to retrieve the user’s information based upon their role and ac-

cess levels and display the services/resources available for that user. 

11 

 

Member Lookup 

 

This transaction provides a publicly accessible function for employers to 

lookup current employees, past employees or perspective employees 

that may have prior history in a Washington State retirement plan (and 

possibly First Class City and/or Higher Education Retirement Plans).  

Transactions for this process will include search capability against the 

mainframe and retrieval of data based on that search. 

12 Employer Portal 

This transaction will enable the requester to view information about eligi-

bility for pension plan enrollment, enrollment in DCP and OASI participa-

tion.  The transaction will solicit identifying information from the re-

quester to help direct the requester to the most pertinent information.  It 

will include a self-estimator for estimated cost to purchase prior service 

and provide an option to initiate the enrollment process.  

13 Registration/ Login 

This transaction provides a publicly accessible function to facilitate the 

user registration and login into the employer reporting application with 

the other capabilities of recovering a user ID, forgotten password, 

changing their user ID and maintaining other user’s access within their 

organization. 
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SCHEDULE 6.1 
 

STATEMENT OF WORK 
 
 

(SEE ATTACHED) 
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SCHEDULE 6.1(D) 
 

QUALITY STANDARDS AND SCORECARD 
 

Quality Measurement Factors   The quality measurement factors for the ERA Project shall include: 
 

1. The degree to which a configuration, Interface, Extension, Deliverable tendered by Prime Ven-
dor to DRS, whether in draft or other form, is complete and meets the applicable Certification 
Criteria; 

 
2. The number of times a configuration, Interface, Extension or Deliverable needs to be re-

worked because of incomplete analysis, incorrect assumptions made by or lack of understand-
ing on the part of Prime Vendor; 

 
3. Whether written Deliverables are clearly written, understandable, and devoid of typographical 

and formatting errors; 
 
4. Whether proper quality assurance for the configuration, Interface, Extension and/or Delivera-

ble has been undertaken by Prime Vendor, and if prior quality assurance reviews have resulted 
in deficiencies, whether Prime Vendor has addressed those deficiencies to ensure the defi-
ciencies do not reoccur;  

 
5. For the Defects and Issues Log, whether any Defects or Issues were omitted, dropped, or 

written in a manner as to not fully disclose the context of how the Issue or Defect arose; 
 
6. Whether Prime Vendor undertakes proper testing prior to delivery to DRS to avoid regression 

testing failures;  
 
7.   Whether training and education courses cover all the applicable materials needed to ade-

quately train the various categories and constituencies of DRS personnel as specified in the 
ERA Statement of Work, and are delivered by highly-skilled instructors who are able to convey 
the subject matter in a manner that is understandable by DRS personnel;  

 
8. Whether the training and education materials are complete and comprehensively support the 

changes needed to adapt to the future state of business processes;  
 
9. Whether Prime Vendor personnel communicate to DRS in a timely manner, clearly identify 

and articulate Issues as they arise in a comprehensive manner, provide thoughtful approaches 
to solving Issues and addressing problems as they arise, and generally engage in and promote 
a healthy, non-adversarial, working relationship; and 

 
10. Whether Prime Vendor provides knowledgeable staff who maximize the transfer of Knowledge 

to DRS personnel, consistent with industry standards. 
 
 
Scorecard  
 
To assess the Quality Measurement Factors, the parties will use the scorecard attached to this Sched-
ule. 
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ERA Project Quality Scorecard 
 

Scorecard Control #:  _______________ 
 
Date: _____________________________ 
 
Scorecard Issuer: __________________ 

 

Quality Measurement Factor Score (1-10)* Notes/Comments 

Meeting Certification Criteria   

Amount of Re-work   

Clear, Understandable   

Quality Assurance Reviews   

Accuracy of Defects and Issues Log   

Low Regression Testing Failures   

 
 
1 = lowest score; 10 = highest score; or NA
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SCHEDULE 6.2 
 

KEY PERSONNEL 
 

 
Each of the following individuals constitutes Key Personnel for the Prime Vendor under the terms 
of the Agreement: 
 

Prime Vendor Position 
Full 

Time 
Part 
Time 

Percentage 
On-Site 

Executive Sponsor* –     

Account Executive* –     

Project Director –     

Project Manager–     

Quality Assurance Lead -     

Functional Lead –     

Security Lead* –    

Integration/Interface Lead –     

Reports and Reporting Lead –     

Technical Lead –     

Organizational Change Management Lead –     

Education, Training and Knowledge Transfer Lead –     

Migration/Conversion Lead –    

Testing Lead –    

Performance Standards Management Lead -     

[ADD MAJOR THIRD PARTY SOLUTION LEAD(S)]    

 

Other Prime Vendor personnel shall be considered Key Personnel as agreed to in writing by the 
parties. 
 
On-site personnel generally shall adhere to the work schedule of Monday – Fridays, 8:00 a.m. to 
5:00 p.m., Pacific time, provided that the work schedule will not limit Prime Vendor personnel from 
working additional hours during the work week and during the weekend.  The hours of certain 
Prime Vendor on-site personnel may be staggered or flexible hours instituted provided the DRS 
Project Director agrees that ERA Project needs are not being compromised. 
 
* The Prime Vendor Executive Sponsor, Security Lead and Prime Vendor Account Executive shall 

not be chargeable to DRS. 
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SCHEDULE 6.3 
 

PROJECT SCHEDULE 
 
 

(SEE ATTACHED) 
 

[TO BE DEVELOPED DURING IPS] 
 

Project Schedule Requirements Checklist 
 
To complete the Project Schedule, the following items need to be included or addressed: 
 

 Specify the overall start and completion dates for the ERA Project. 

 Include all Critical Milestones, milestones, major and key Deliverables (by name), activities, 
and tasks and, where helpful, subtasks: 

 The Project Schedule should include any activities required of Third Parties, and be 
designated as such; and  

 All other activities should designate whether the Prime Vendor or DRS is the lead or 
responsible party. 

 When identifying Critical Milestones: 
 Lead off the entry by the Phrase:  "Critical Milestone".  If there is an ID associated with 

the Critical Milestone, include the ID reference in the line item. 
 Set forth the exact name as used in the Statement of Work or Project Agreement.  

Using the "Find" function, a user should be able to type in the exact name of the Critical 
Milestones to locate the entry in the Project Schedule; 

 The Critical Milestone Due Dates must match the Critical Milestone Due Dates set forth 
in the Project Agreement;  

 Color-code the Critical Milestone entries so that they stand out when viewed or printed; 
and  

 Identify all major dependencies and interdependencies in a separate column. 

 When identifying Deliverables: 
 Include the Deliverable ID in a separate column;  
 The Deliverable ID must match the ID in the Statement of Work; 
 Identify all major dependencies and interdependencies in a separate column (can be 

the same column used for Critical Milestones).  

 Include a reference to the Project Status Meetings, Executive Sponsor meetings, quality re-
view meetings, contract compliance meetings and other recurring meetings.  Since these are 
recurring activities, reference to these meetings can be stated in one place and does not need 
to be repeated throughout the Project Schedule.   

 Training activities all need to be sequenced at the correct time in preparation for the cutover 
to Production. 

 Testing activities need to reflect the agreed to time intervals for the various testing activities.  
Accordingly, unit testing (for a particular BPMS Solution Module) must start and be completed 
prior to systems integration testing for that module.  Testing activities must include: 

 Pre-Live Testing must precede Production Use, the Stabilization Period and Optimiza-
tion Period; 

 The Stabilization Period must be at least 90 days long, unless terminated earlier by 
DRS, and precede the Optimization Period; and 

 The Optimization Period must be at least 90 days long unless terminated earlier by 
DRS. 
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SCHEDULE 6.4 
 

JOINT RESOURCE PLAN 
 
 

(SEE ATTACHED) 
 

[TO BE DEVELOPED DURING IPS] 
 

Joint Resource Plan Requirements Checklist 
 
The Joint Resource Plan must be prepared in Microsoft Excel and reflect the resources required for 
both Prime Vendor DRS for the ERA Project.  The data in the Excel spreadsheets must be exportable 
by DRS.  The Joint Resource Plan must allow for resource constraints that occur within the business 
cycle for such things as fiscal year end close.  The Joint Resource Plan must reconcile with resource 
loading details in the Project Schedule, provide specific details regarding FTE personnel resources 
committed to the project and differentiate between functional and technical personnel resources.  
 
The Joint Resource Plan must contain two types of resource information (in two separate Excel 
spreadsheets), as described below, which must contain the following elements: 
 
Joint Resource Plan by Implementation Stage 
 
One spreadsheet must show the number of resources for both Vendor’s and DRS' personnel for each 
stage or phase of the implementation.  This spreadsheet must be based on the implementation meth-
odology agreed by the parties. 
 
Resource Plan by Month 
 
The second spreadsheet must show the number of resources for both Bidder’s and DRS' personnel 
containing the following information and elements: 

A. The number of hours by resource category by month for each of DRS and Bidder.  This infor-
mation must be presented side-by-side so DRS can readily discern how many of its resources 
are required during any given month against the number of resources Bidder will provide.  

B. For Bidder's personnel, the location (on-site or off-site) of the resource.  
C. Total hours for each of Bidder's and DRS' personnel by month and overall for the ERA Project. 
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SCHEDULE 6.5 
 

CRITICAL MILESTONES; DELAY CREDITS 
 

[TO BE DEVELOPED IN IPS] 
 

 
 

 
Delay Credits 
 
Delay Credits shall equal One Thousand Dollars ($1,000) per day.  

 

# Critical Milestones Due Date 
1   

2   

3   

4   

5   

6   

7   

8   

9   
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SCHEDULE 7 
 

PRIME VENDOR TOOLS AND UTILITIES 
 

 

Tool Type Description 
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EXHIBIT 2 
 

SUBCONTRACTOR CONFIDENTIALITY AND NON-DISCLOSURE AGREEMENT 

 
This Subcontractor Confidentiality and Non-Disclosure Agreement ("Subcontractor NDA Agreement") is executed this 

____ day of __________, 20__, by __________________________________ ("Subcontractor"). 
 

W I T N E S S E T H: 
 
WHEREAS, ________________, a ________ corporation 
with a place of business at ___________________________ 
("Prime Vendor"), and the Washington State Department of 
Retirement Systems, an agency of the state of Washington, 
with a principal place of business at 6835 Capitol Boulevard, 
SE, Tumwater, Washington 98501 ("DRS"), entered into that 
certain Technology Agreement, dated _______, 2016 ("Tech-
nology Agreement"); 
 
 WHEREAS, with DRS' prior written consent, Prime 
Vendor and Subcontractor entered into an agreement ("Sub-
contract Agreement") under which, among other things, 
Subcontractor will provide certain of the services and/or deliv-
erables that Prime Vendor is obligated to provide to DRS un-
der the Technology Agreement; and 
 

WHEREAS, Subcontractor may have access to 
certain confidential and proprietary information of DRS, and 
Prime Vendor and DRS want to protect the confidentiality of 
any such confidential and proprietary information that may be 
disclosed by Prime Vendor or DRS to Subcontractor. 
 
 NOW, THEREFORE, in consideration of the fore-
going recitals and the mutual covenants contained herein, and 
for other good and valuable consideration, the receipt and suf-
ficiency of which are hereby acknowledged, Subcontractor 
agrees to the foregoing and as follows: 
 
1. CONFIDENTIAL INFORMATION 
 

The following terms shall have the meaning as de-
scribed in the Technology Agreement: Law(s) and DRS Con-
fidential Information. 
 
2. NON-DISCLOSURE AND RESTRICTED USE OF 

CONFIDENTIAL INFORMATION 
 
 2.1 Nondisclosure and Restricted Use.  At 
all times during and after Subcontractor's access to the Con-
fidential Information, Subcontractor will hold the Confidential 
Information in confidence and, except as is required in con-
nection with Subcontractor's performance of its obligations to 
Prime Vendor, Subcontractor:  (a) shall not use, copy, dis-
close or otherwise make the Confidential Information availa-
ble to any other person or entity without the prior written con-
sent of DRS; and (b) shall not remove or permit to be removed 
from the Confidential Information any notice placed thereon 
by Prime Vendor or DRS indicating the confidential nature of, 
or the proprietary right of DRS in, the Confidential Information. 
 
 2.2 Data Security.   Subcontractor shall 
comply with DRS' security policies and procedures, currently 
located at http://ofm.wa.gov/ocio/policies/docu-
ments/141.10.pdf, as may be updated from time-to-time by 
DRS. 
 
 2.3 Notification Obligation.  If Subcontrac-
tor becomes aware of any unauthorized use or disclosure of 

the Confidential Information by any person or entity, Subcon-
tractor promptly and fully shall advise Prime Vendor and DRS 
of all facts known to Subcontractor concerning such unauthor-
ized use or disclosure. 
 
 2.4 Return of Confidential Information.  
Upon the termination of Subcontractor's obligations to Prime 
Vendor, or at any time upon Prime Vendor's or DRS' request, 
Subcontractor shall promptly return to DRS (or destroy pro-
vided a written certification of such destruction is provided to 
DRS) all of the Confidential Information in Subcontractor's 
possession, custody or control.  In connection with any such 
return, upon Prime Vendor's or DRS' request, Subcontractor 
shall provide DRS with an affidavit stating that:  (a) Subcon-
tractor has returned to DRS all Confidential Information to 
which Subcontractor had access; (b) Subcontractor does not 
have any Confidential Information, or copies thereof, in Sub-
contractor's possession, custody or control; and (c) Subcon-
tractor has not made the Confidential Information, or any part 
thereof, available to any other person or entity without the 
prior written consent of Prime Vendor and DRS.  If Subcon-
tractor has made the Confidential Information available to an-
other person or entity without the prior written consent of 
Prime Vendor and DRS, Subcontractor agrees to promptly 
document the extent and nature of such dissemination, includ-
ing, without limitation, identifying:  (d) what Confidential Infor-
mation was disclosed; (e) to whom the Confidential Infor-
mation was disclosed; (f) the manner and means by which the 
Confidential Information was disclosed; and (g) the date(s) on 
which such disclosure occurred. 
 
3. GENERAL PROVISIONS 
 
 3.1 Injunctive Relief.  Because of the 
unique and highly confidential nature of the Confidential Infor-
mation, Subcontractor acknowledges and agrees that DRS 
may suffer irreparable harm if Subcontractor breaches any of 
Subcontractor's obligations under this Subcontractor NDA 
Agreement and that monetary damages may be inadequate 
to compensate for such breach.  Accordingly, in addition to 
any other rights and remedies that may be available to Prime 
Vendor and DRS at law and in equity, Prime Vendor and/or 
DRS shall be entitled to seek enforcement of the provisions of 
this Subcontractor NDA Agreement by seeking injunctive re-
lief. 
 
 3.2 Severability.  If any provision of this 
Subcontractor NDA Agreement is determined by a court of 
competent jurisdiction to be invalid or unenforceable, such de-
termination shall not affect the validity or enforceability of any 
other part or provision of this Subcontractor NDA Agreement. 
 
 3.3 Waiver.  No delay or omission by Prime 
Vendor or DRS to exercise any right occurring upon Subcon-
tractor's non-compliance or default with respect to any of the 
terms of this Subcontractor NDA Agreement shall impair any 
such right or power or be construed to be a waiver thereof.  A 

http://ofm.wa.gov/ocio/policies/documents/141.10.pdf
http://ofm.wa.gov/ocio/policies/documents/141.10.pdf
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waiver by Prime Vendor or DRS of any of the covenants, con-
ditions or agreements to be performed by Subcontractor shall 
not be construed to be a waiver of any succeeding breach 
thereof or of any other covenant, condition or agreement 
herein contained. 
 

3.4 Public Disclosures.  Without the prior 
written consent of DRS, which consent may be withheld in 
DRS' sole discretion, Subcontractor shall not make or publish, 
directly or indirectly, any statements, articles, public or private 
announcements (including, without limitation, any announce-
ment made via e-mail or any posting on the Internet or any 
Prime Vendor website), media releases, press conferences, 
advertising or similar publicity in any form relating to the fact 
that the parties have entered into this Subcontractor NDA 
Agreement or that DRS and Prime Vendor have a contractual 
relationship, the name, image or logo of DRS or any depart-
ment of the State (or any variation or combination of such 
name, image or logo), as well as the name or image of any 
DRS employee or contractor of DRS.  Without limiting the gen-
erality of the foregoing, Subcontractor shall not, without DRS' 
prior written approval:  (a) make any references to third parties 
that DRS is a customer of Subcontractor or Prime Vendor; (b) 
include or make any reference to DRS or DRS' name in any 
proposals to third parties; or (c) provide DRS contact infor-
mation to existing or prospective customers of Subcontractor 
or Prime Vendor. 
 

3.5 Governing Law; Jurisdiction.  The 
Subcontractor NDA Agreement, and all the rights and duties 
of Subcontractor arising from or relating in any way to the sub-
ject matter of the Subcontractor NDA Agreement or the trans-
action(s) contemplated by it, shall be governed by, construed 
and enforced only in accordance with the laws of the state of 
Washington (excluding any conflict of laws provisions that 
would refer to and apply the substantive laws of another juris-
diction).  SUBCONTRACTOR AGREES AND CONSENTS 
TO THE SOLE AND EXCLUSIVE PERSONAL JURISDIC-
TION AND VENUE OF THE STATE COURTS OF WASH-
INGTON LOCATED IN THURSTON COUNTY. 
 
 3.6 Third Party Beneficiary.  DRS and the 
Agencies of the State which DRS serves are direct and in-
tended third-party beneficiaries of the terms of this Subcon-
tractor NDA Agreement.  If Subcontractor receives conflicting 
requests and/or instructions from Prime Vendor and DRS with 
respect to the terms of this Subcontractor NDA Agreement, 
Subcontractor shall comply with DRS' requests and/or instruc-
tions. 
 
 3.7 Assignment; Subcontracting.  Sub-
contractor shall not assign the Subcontract Agreement or this 
Subcontractor NDA Agreement, nor subcontract or delegate 
any of its obligations under the Subcontract Agreement or this 
Subcontractor NDA Agreement, without the prior written con-
sent of Prime Vendor and DRS. 
 
 3.8 Conflicts of Interpretation.  In the event 
of any conflicts between the terms of this Subcontractor NDA 
Agreement and the terms of the Subcontract Agreement, the 
terms of this Subcontractor NDA Agreement shall control. 
 

3.9 Scope of Agreement.  The terms and 
conditions of this Subcontractor NDA Agreement shall apply 
to DRS and the Agencies of the State which DRS serves, but 
only as to Confidential Information that is disclosed under the 
Technology Agreement to Subcontractor hereunder. 

 
3.10 Exclusive Agreement; Modifications.  

This Subcontractor NDA Agreement constitutes the complete 

and exclusive statement of the agreement of the parties with 
respect to the subject matter of this Subcontractor NDA 
Agreement and supersedes all prior oral and written pro-
posals, negotiations, representations, promises, agreements, 
warranties or understandings concerning such subject matter.  
All provisions that by their nature require survival shall survive 
after any termination of this Subcontractor NDA Agreement or 
Subcontractor's access to the Confidential Information.  This 
Subcontractor NDA Agreement may be modified only pursu-
ant to a writing executed by DRS, Prime Vendor and Subcon-
tractor. 
 
 IN WITNESS WHEREOF, this Subcontractor Con-
fidentiality and Non-Disclosure Agreement has been executed 
on the date and year first above written. 
 
[SUBCONTRACTOR] 
 
 
By:       
 
Printed Name:      
 
Title:      
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EXHIBIT 3 
 

THIRD PARTY CONFIDENTIALITY AND NON-DISCLOSURE AGREEMENT 
 
 

This Third Party Confidentiality and Non-Disclosure Agreement ("Third Party NDA Agreement") is executed this ____ day 
of __________, 20__, by __________________________________ ("Third Party"). 
 

W I T N E S S E T H: 
 
 WHEREAS, __________________, a ________ 
corporation with a place of business at 
___________________________ ("Prime Vendor"), and the 
Washington State Department of Retirement Systems, an 
agency of the state of Washington, with a principal place of 
business at 6835 Capitol Boulevard, SE, Tumwater, Washing-
ton 98501 ("DRS"), entered into that certain Technology 
Agreement, dated _______, 2016 ("Technology Agree-
ment"); 
 

WHEREAS, Third Party has obligations to DRS that 
will require Third Party to be granted access to the BPMS So-
lution, as such term is defined in the Technology Agreement 
and such user will be exposed to and has a need to know 
certain confidential and proprietary information of Prime Ven-
dor; and 
 

WHEREAS, DRS and Prime Vendor want to protect 
the confidentiality of any such confidential and proprietary in-
formation that may be disclosed by Prime Vendor or DRS to 
Third Party. 
 

NOW, THEREFORE, in consideration of the fore-
going recitals and the mutual covenants contained herein, and 
for other good and valuable consideration, the receipt and suf-
ficiency of which are hereby acknowledged, Third Party 
agrees to the foregoing and as follows: 
 
1. CONFIDENTIAL INFORMATION 
 

Prime Vendor Confidential Information shall have 
the meaning as described in the Technology Agreement. 
 
2. NON-DISCLOSURE AND RESTRICTED USE OF 

CONFIDENTIAL INFORMATION 
 
 2.1 Nondisclosure and Restricted Use.  
Third Party acknowledges and agrees that Prime Vendor 
owns all right, title and interest in and to the Prime Vendor 
Confidential Information, and in and to all copies thereof, and 
in and to all of the related trade secrets, copyrights, patents 
and other proprietary rights.  Accordingly, at all times during 
and after Third Party's access to the Prime Vendor Confiden-
tial Information, Third Party will hold the Prime Vendor Confi-
dential Information in confidence and, except as is required in 
connection with Third Party's performance of its obligations to 
DRS, Third Party:  (a) shall not use, copy, disclose or other-
wise make the Prime Vendor Confidential Information availa-
ble to any other person or entity without the prior written con-
sent of DRS and Prime Vendor; and (b) shall not remove or 
permit to be removed from the Prime Vendor Confidential In-
formation any notice placed thereon by DRS or Prime Vendor 
indicating the confidential nature of, or the proprietary right of 
Prime Vendor in, the Prime Vendor Confidential Information.  
The furnishing of the Prime Vendor Confidential Information 
for the limited purposes set forth herein does not constitute 
the grant, option, license, sublicense, assignment, or other 

form of transfer to Third Party of any rights, title or interest in 
or to such Prime Vendor Confidential Information.  Third Party 
shall not copy, translate, disassemble or decompile, nor cre-
ate or attempt to create the source code from the object code 
of the BPMS Solution licensed hereunder or use it to create a 
derivative work, unless authorized in writing by Prime Vendor. 
 
 2.2 Notification Obligation.  If Third Party 
becomes aware of any unauthorized use or disclosure of the 
Prime Vendor Confidential Information by any person or en-
tity, Third Party promptly and fully shall advise DRS and Prime 
Vendor of all facts known to Third Party concerning such un-
authorized use or disclosure. 
 
 2.3 Return of Proprietary Information.  
Upon the termination of Third Party's access to the BPMS So-
lution, or at any time upon Prime Vendor's or DRS' request, 
Third Party shall return to Prime Vendor all of the Prime Ven-
dor Confidential Information in Third Party's possession, cus-
tody or control.  In connection with any such return, upon 
Prime Vendor's or DRS' request, Third Party shall provide 
Prime Vendor with an affidavit stating that:  (a) Third Party has 
returned to Prime Vendor all Prime Vendor Confidential Infor-
mation to which Third Party had access; (b) Third Party does 
not have any Prime Vendor Confidential Information, or cop-
ies thereof, in Third Party's possession, custody or control; 
and (c) Third Party has not made the Prime Vendor Confiden-
tial Information, or any part thereof, available to any other per-
son or entity without the prior written consent of Prime Vendor 
and DRS.  If Third Party has made the Prime Vendor Confi-
dential Information available to another person or entity with-
out the prior written consent of Prime Vendor and DRS, Third 
Party agrees to promptly document the extent and nature of 
such dissemination, including, without limitation, identifying:  
(d) what Prime Vendor Confidential Information was dis-
closed; (e) to whom the Prime Vendor Confidential Infor-
mation was disclosed; (f) the manner and means by which the 
Prime Vendor Confidential Information was disclosed; and 
(g) the date(s) on which such disclosure occurred. 
 
3. GENERAL PROVISIONS 
 
 3.1 Injunctive Relief.  Because of the 
unique and highly confidential nature of the Prime Vendor 
Confidential Information, Third Party acknowledges and 
agrees that Prime Vendor may suffer irreparable harm if Third 
Party breaches any of Third Party's obligations under this 
Third Party NDA Agreement and that monetary damages may 
be inadequate to compensate for such breach.  Accordingly, 
in addition to any other rights and remedies that may be avail-
able to Prime Vendor and DRS at law and in equity, Prime 
Vendor and/or DRS shall be entitled to seek enforcement of 
the provisions of this Third Party NDA Agreement by seeking 
injunctive relief. 
 
 3.2 Severability.  If any provision of this 
Third Party NDA Agreement is determined by a court of com-
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petent jurisdiction to be invalid or unenforceable, such deter-
mination shall not affect the validity or enforceability of any 
other part or provision of this Third Party NDA Agreement. 
 
 3.3 Waiver.  No delay or omission by Prime 
Vendor or DRS to exercise any right occurring upon Third Par-
ty's non-compliance or default with respect to any of the terms 
of this Third Party NDA Agreement shall impair any such right 
or power or be construed to be a waiver thereof.  A waiver by 
Prime Vendor or DRS of any of the covenants, conditions or 
agreements to be performed by Third Party shall not be con-
strued to be a waiver of any succeeding breach thereof or of 
any other covenant, condition or agreement herein contained. 
 

3.4 Governing Law; Jurisdiction.  The 
Third Party NDA Agreement, and all the rights and duties of 
Third Party arising from or relating in any way to the subject 
matter of the Third Party NDA Agreement or the transaction(s) 
contemplated by it, shall be governed by, construed and en-
forced only in accordance with the laws of the state of Wash-
ington (excluding any conflict of laws provisions that would re-
fer to and apply the substantive laws of another jurisdiction).  
THIRD PARTY AGREES AND CONSENTS TO THE SOLE 
AND EXCLUSIVE PERSONAL JURISDICTION AND 
VENUE OF THE STATE COURTS OF WASHINGTON LO-
CATED IN THURSTON COUNTY. 
 
 3.5 Third Party Beneficiary.  Prime Vendor 
is a direct and intended third-party beneficiary of the terms of 
this Third Party NDA Agreement.  If Third Party receives con-
flicting requests and/or instructions from Prime Vendor and 
DRS with respect to the terms of this Third Party NDA Agree-
ment, Third Party shall comply with Prime Vendor's requests 
and/or instructions. 

 
 3.6 Assignment; Subcontracting.  Third 
Party shall not assign, subcontract or delegate any of its obli-
gations under the Third Party NDA Agreement, without the 
prior written consent of Prime Vendor and DRS. 
 

3.7 Exclusive Agreement; Modifications.  
This Third Party NDA Agreement constitutes the complete 
and exclusive statement of the agreement of the parties with 
respect to the subject matter of this Third Party NDA Agree-
ment and supersedes all prior oral and written proposals, ne-
gotiations, representations, promises, agreements, warran-
ties or understandings concerning such subject matter.  All 
provisions that by their nature require survival shall survive 
after any termination of this Third Party NDA Agreement or 
Third Party's access to the Prime Vendor Confidential Infor-
mation.  This Third Party NDA Agreement may be modified 
only pursuant to a writing executed by DRS, Prime Vendor 
and Third Party. 
 
 IN WITNESS WHEREOF, this Third Party Confi-
dentiality and Non-Disclosure Agreement has been executed 
on the date and year first above written. 
 
[THIRD PARTY] 
 
 
 
By:        
 
Printed Name:       
 
Title:   ____________________________________ 
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EXHIBIT 4 
 

SOURCE CODE ESCROW AGREEMENT 
 
 

(SEE ATTACHED) 
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ESCROW AGREEMENT 
 

This Escrow Agreement ("Escrow Agreement"), is made and entered into on this the __ day of _______, 2016 ("Effective 
Date") by and among the Washington State Department of Retirement Systems, an agency of the state of Washington, with a principal 
place of business at 6835 Capitol Boulevard, SE, Tumwater, Washington 98501 (hereinafter, "Beneficiary"), [_________________], 
a _______ corporation, with a place of business at ____________________________ (hereinafter, "Depositor"), and 
_____________________, as escrow agent (hereinafter, "Escrow Agent"). 

 
WHEREAS, Depositor and Beneficiary have en-

tered into that certain Technology Agreement, dated as of 
______________, 2016 (the "Underlying Agreement") 
which, among other things, provides for the license by Depos-
itor to Beneficiary of certain software programs (as further de-
fined in the Underlying Agreement, the "Software") in accord-
ance with the terms and provisions thereof; and 
 

WHEREAS, the availability and maintenance of the 
Software will be critical to Beneficiary in the continued conduct 
of its business if a Release Event occurs, and Depositor there-
fore has agreed to deposit with Escrow Agent the items de-
scribed in Attachment A to this Escrow Agreement (such 
items are hereinafter referred to individually as a "Deposit," 
and collectively as the "Deposits"); and 
 

WHEREAS, the Deposits are to be held by Escrow 
Agent in accordance with the terms and conditions of this Es-
crow Agreement. 
 

NOW, THEREFORE, in consideration of the prom-
ises and the mutual covenants contained herein, and for other 
good and valuable consideration, the receipt and sufficiency 
of which are hereby acknowledged, and intending to be legally 
bound, the parties agree to the foregoing and as follows: 
 

ARTICLE 1 
CREATION AND MAINTENANCE OF ESCROW;  

ESCROW AGENT OBLIGATIONS 
 
1.1 Creation and Maintenance of Escrow.  On a 
quarterly calendar basis, Depositor shall deposit with Escrow 
Agent the current release of the Deposits for any generally 
available Software licensed by Beneficiary from Depositor.  
With each Deposit, Depositor shall prepare and deliver to Es-
crow Agent a description of the Deposits in the form attached 
to this Escrow Agreement as Attachment B.  Depositor war-
rants to both Escrow Agent and Beneficiary at the time of each 
delivery to Escrow Agent of the Deposits, it has the full right 
and authority to deposit the Deposits. 
 
1.2 Escrow Agent Obligations. 

 
(a) Within ten (10) business days following 

its receipt of Deposits from Depositor, Escrow Agent shall in-
spect such Deposits; however, Escrow Agent's inspection re-
sponsibilities shall be limited to checking the labels and quan-
tity of the Deposits received from Depositor to determine 
whether the items described in Depositor's accompanying 
form of Attachment B have been received, and shall not in-
clude determining whether the Deposits actually contain the 
necessary information Depositor is required to submit as part 
of the Deposits. 

 
(b) Upon completing the inspection de-

scribed in subsection (a) for each Deposit, Escrow Agent 
promptly shall notify Beneficiary that Deposits have been re-
ceived from Depositor by issuing to Beneficiary a complete 

and executed document in the form attached to this Escrow 
Agreement as Attachment B.  If Escrow Agent determines 
that the Deposits received from Depositor do not match the 
item descriptions or quantities on the Depositor-prepared from 
of Attachment B, Escrow Agent will: (i) note the discrepan-
cies in writing on Escrow Agent's form of Attachment B; and 
(ii) date, sign and mail Escrow Agent's form of Attachment B 
to Beneficiary and Depositor.   
 

(c) Escrow Agent shall separately identify 
the Deposits through a deposit account number and shall seg-
regate the Deposits from any of Depositor's other materials 
that may be in the possession of Escrow Agent. 
 

(d) Escrow Agent shall safeguard, safekeep 
and maintain the Deposits in accordance with generally ac-
cepted industry standards that apply to source code escrow 
companies.  Escrow Agent shall store the Deposits in a secure 
vault which shall be under the administration of one (1) or 
more of its employees, selected by Escrow Agent, whose 
identity shall be available to Depositor and Beneficiary at all 
times.  Escrow Agent shall exercise a professional level of 
care in carrying out the terms of this Escrow Agreement.   

 
(e) Escrow Agent represents that it now car-

ries, and agrees that it will continue to carry, with insurers hav-
ing a financial strength rating of A or better as rated in the 
most recent edition of Best's Insurance Reports, the following 
insurance coverages in the following minimum amounts:  

 
(i)  commercial general liability ($1,000,000 per oc-

currence and $2,000,000 annual aggregate);  
 
(ii)   commercial crime (including Fidelity employee 

bond) ($1,500,000);  
 
(iii)   intellectual property ($10,000,000);  
 
(iv)  professional liability ($15,000,000); and  
 
(v)  umbrella liability ($10,000,000) (excluding com-

mercial crime).   
 

Upon request, Escrow Agent shall provide to Depositor and 
Beneficiary certificates evidencing all such insurance and 
identifying Depositor, Beneficiary and their respective subsid-
iaries and affiliates, and their respective officers, agents and 
employees, as additional named insureds, where applicable, 
and Escrow Agent shall endeavor to provide Depositor and 
Beneficiary thirty (30) days' written notice of cancellation or 
modification (that is adverse to Depositor and/or Beneficiary) 
of any such insurance coverages.  Escrow Agent's policy shall 
be considered primary coverage for all claims arising out of 
the contractual relationship. 
 

(f) Escrow Agent acknowledges Depositor's 
assertion that the Deposits contain proprietary data and that 
Escrow Agent has an obligation to preserve and protect the 
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confidentiality of the Deposits.  Except as permitted in this Es-
crow Agreement, Escrow Agent shall not divulge, disclose or 
otherwise make the Deposits available to any third person, or 
make any use of the Deposits, without the express prior writ-
ten consent of Depositor. 

 
(g) Escrow Agent will not be liable for any 

failure or delay in its performance under this Escrow Agree-
ment if and to the extent, and only for the time period, such 
failure or delay is caused by an act of terrorism or war, acts of 
God, earthquake, flood, embargo, riot, civil disorder, rebellion 
or other causes of a similar nature that are beyond the rea-
sonable control of Escrow Agent, except to the extent:  (a) 
Escrow Agent is at fault in causing such failure or delay; or (b) 
the failure or delay would have been prevented or circum-
vented by Escrow Agent if it had prudently planned for fore-
seeably likely events and/or timely implemented commercially 
reasonable work around plans. 
 
1.3 Limitation of Liability.  UNDER NO CIRCUM-
STANCE SHALL ESCROW AGENT BE LIABLE FOR ANY 
SPECIAL, INCIDENTAL, OR CONSEQUENTIAL DAM-
AGES (INCLUDING LOST PROFITS) ARISING OUT OF 
THIS ESCROW AGREEMENT UNLESS ESCROW AGENT 
PERFORMS ITS DUTIES HEREUNDER IN A NEGLIGENT, 
WILLFUL OR MALICIOUS MANNER.  EXCEPT AS PRO-
VIDED HEREIN, ESCROW AGENT SHALL NOT BE LIA-
BLE FOR ANY LOSS OR DAMAGE CAUSED TO EITHER 
DEPOSITOR OR BENEFICIARY EXCEPT TO THE EXTENT 
THAT SUCH LOSS OR DAMAGE IS CAUSED BY THE 
NEGLIGENT ACTS OR OMISSIONS OF OR A BREACH OF 
ANY CONTRACTUAL DUTY BY ESCROW AGENT, ITS 
EMPLOYEES, AGENTS AND/OR SUBCONTRACTORS, 
AND IN SUCH EVENT ESCROW AGENT'S TOTAL LIABIL-
ITY WITH REGARD TO ALL CLAIMS ARISING UNDER OR 
BY VIRTUE OF THIS AGREEMENT OR IN CONNECTION 
WITH THE PERFORMANCE OR CONTEMPLATED PER-
FORMANCE OF THIS AGREEMENT, SHALL NOT EXCEED 
THE SUM OF $250,000 (TWO HUNDRED AND FIFTY 
THOUSAND US DOLLARS).  THE LIMITATIONS SET 
FORTH IN THIS SECTION 1.3 SHALL NOT APPLY TO ES-
CROW AGENT'S GROSS NEGLIGENCE OR INTEN-
TIONAL MISCONDUCT, INCLUDING ANY INTENTIONAL 
ACT NOT TO RELEASE THE DEPOSITS AS REQUIRED IN 
SECTION 4.2.  
 

ARTICLE 2 

TERM AND TERMINATION OF ESCROW AGREEMENT 
 
2.1 Term.  Subject to payment of the initialization fee 
and first annual maintenance fee set forth in Attachment D, 
and unless earlier terminated in accordance with the terms set 
forth herein, this Escrow Agreement shall remain in effect for 
an initial period of one (1) year following the Effective Date.  
Thereafter, unless earlier terminated in accordance with the 
terms set forth herein, this Escrow Agreement shall renew au-
tomatically on an annual basis for successive one (1)-year re-
newal terms, provided Escrow Agent receives the renewal 
fees as provided in Section 8.4 of this Escrow Agreement. 
 
2.2 Termination.  This Escrow Agreement shall be ter-
minated in its entirety:   
 

(a) upon a joint, written notice of termination 
by Beneficiary and Depositor delivered to Escrow Agent in ac-
cordance with the terms set forth herein;  

 

(b) upon a release to Beneficiary of all De-
posits for all Software in accordance with the terms set forth 
herein; or  

 
(c) by Escrow Agent if the initial fees or any 

renewal fees are not paid as provided in Sections 8.3 and 8.4 
and neither Beneficiary nor Depositor has cured such failure 
within thirty (30) days following receipt of Escrow Agent's writ-
ten notice of such failure, provided that Escrow Agent has sent 
such written notice (in accordance with Section 11.4) to both 
Beneficiary and Depositor; or 

 
(d) upon a written notice of termination by ei-

ther Beneficiary or Depositor in connection with Escrow 
Agent's assignment of this Escrow Agreement pursuant to 
Section 11.3; provided, however, that such termination shall 
not be effective until: (i) Beneficiary and Depositor have en-
tered into a replacement escrow agreement with a successor 
escrow agent and provided to Escrow Agent a joint, written 
instruction to deliver the Deposits to the successor escrow 
agent; and (ii) Escrow Agent has delivered the Deposits to the 
successor escrow agent; or 

 
(e) subject to Section 2.4, by Escrow Agent 

at the end of the initial term or at the end of any annual re-
newal term, for any reason, by providing Depositor and Ben-
eficiary with at least six (6) months' prior written notice (in ac-
cordance with Section 11.4) of its intent not to renew this Es-
crow Agreement. 
 
2.3 Obligations Upon Termination.  Provided any 
fees that may then be owed to Escrow Agent under this Es-
crow Agreement are paid:  (a) upon receipt of a joint, written 
instruction from Beneficiary and Depositor pursuant to Sec-
tion 2.2(a), Escrow Agent shall deliver the Deposits to the 
party (Beneficiary or Depositor) designated in the joint, written 
notice of termination promptly after its receipt of such instruc-
tion; (b) upon a Section 2.2(c) termination event, Escrow 
Agent shall destroy the Deposits; (c) upon receipt of a joint, 
written instruction from Beneficiary and Depositor pursuant to 
Section 2.2(d)(i), Escrow Agent shall deliver the Deposits to 
the successor escrow agent designated by Beneficiary and 
Depositor in such joint written instruction promptly after its re-
ceipt of such instruction; and (d) upon a Section 2.2(e) termi-
nation event, the parties shall follow the procedures set forth 
in Section 2.4.  Any provision of this Escrow Agreement that 
by its nature or through the express terms of this Escrow 
Agreement may reasonably be presumed to survive termina-
tion of this Escrow Agreement shall so survive and continue 
in full force and effect.  Without limiting the generality of the 
foregoing, the term of this Escrow Agreement shall be 
deemed extended to the extent necessary so that Escrow 
Agent can process any outstanding instruction made during 
the term of this Escrow Agreement. 
 
2.4 Resignation of Escrow Agent. If Escrow Agent 
terminates this Escrow Agreement pursuant to Section 
2.2(e), Depositor and Beneficiary shall, within the six (6)-
month notice period provided by Escrow Agent, enter into a 
replacement escrow agreement and shall jointly appoint and 
designate in a joint written instruction to Escrow Agent a suc-
cessor escrow agent.  Following such appointment and des-
ignation, Escrow Agent shall forthwith deliver the Deposits to 
the successor escrow agent.  If the parties do not appoint a 
successor escrow agent within the six (6)-month period, Es-
crow Agent may agree to extend the notice period and con-
tinue to hold the Deposits in escrow under this Escrow Agree-
ment for a time period mutually agreed by the parties or apply 
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to a court of competent jurisdiction for the appointment of a 
successor escrow agent (with any costs incurred in connec-
tion therewith borne by Depositor and Beneficiary equally).  
Under the circumstances described in this Section 2.4, this 
Escrow Agreement shall terminate when Escrow Agent deliv-
ers the Deposits to the successor escrow agent.   
 

ARTICLE 3 
RELEASE EVENTS 

 
An event requiring the release of the Deposits to Beneficiary 
(each, a "Release Event") shall be deemed to have occurred 
under this Escrow Agreement upon: 
 

(a) Depositor's failure to cure any material 
breach of its support and maintenance services obligations 
under the Underlying Agreement ("Support Services") in ac-
cordance with the terms of the Underlying Agreement (includ-
ing the applicable time frame for effectuating a cure); or 
 

(b) Depositor's discontinuation of any part of 
Support Services for any of the Software across its customer 
base generally; or 
 

(c) Depositor's election to discontinue mak-
ing any part of the Support Services available to Beneficiary 
on commercially reasonable terms for any reason other than 
Beneficiary's uncured material breach of its obligation to pay 
Depositor for Support Services, provided Beneficiary would 
like to continue receiving Support Services from Depositor; or 
 

(d) Depositor's failure to comply with its obli-
gations under Section 1.1 of this Escrow Agreement, pro-
vided that such failure remains uncured for a period of thirty 
(30) days following Depositor's receipt of written notice 
thereof; or 
 

(e) Depositor's material breach of its obliga-
tions under Article 10 of this Escrow Agreement (including, 
without limitation, Depositor's failure to provide additional, cor-
rective and/or replacement Deposits in accordance with At-
tachment E which causes the Beneficiary Verification pro-
cess to exceed a thirty (30)-day period), provided that such 
material breach remains uncured for a period of thirty (30) 
days following Depositor's receipt of written notice thereof; or  
 

(f) The institution of bankruptcy, receiver-
ship, reorganization or other similar proceedings by or against 
Depositor under the United States bankruptcy code, if:  (i) 
such proceedings have not been dismissed or discharged 
within thirty (30) days after they are instituted; (ii) Depositor or 
a trustee has failed to accept the Underlying Agreement within 
fifteen (15) days after such proceedings are instituted; or 
(c) Depositor or a trustee elects or files pleadings to reject the 
Underlying Agreement at any time after such proceedings are 
instituted; or  
 

(g) Depositor makes an assignment for the 
benefit of creditors; or  
 

(h) Depositor makes an assignment in viola-
tion of Section 11.3 of this Escrow Agreement or the assign-
ment provisions set forth in the Underlying Agreement. 
 

ARTICLE 4 
NOTICE OF RELEASE EVENT AND  

RELEASE OF DEPOSITS 
 
4.1 Notice.  If Beneficiary believes that a Release 
Event has occurred, Beneficiary shall provide written notice of 
such Release Event to Depositor.  Within seven (7) days after 
receiving such notice, Depositor shall either:  (a) cure the Re-
lease Event; (b) provide a written explanation to Beneficiary 
that is satisfactory to Beneficiary in its sole discretion explain-
ing why the Release Event has not occurred; or (c) provide to 
Beneficiary a plan to cure the Release Event that is satisfac-
tory to Beneficiary in its sole discretion.  If Depositor fails to: 
(d) cure the Release Event; (e) provide an explanation to Ben-
eficiary as provided in Section 4.1(b); or (f) provide a correc-
tive plan to Beneficiary as provided in Section 4.1(c); then by 
written notice to Escrow Agent (the "Release Notice"), Bene-
ficiary shall have the right to demand that the Deposits be de-
livered to Beneficiary by Escrow Agent.  Such Release Notice 
shall be accompanied by an affidavit signed by an authorized 
representative of Beneficiary attesting to a full description of 
the Release Event.  The affidavit must be dated and sworn to 
within the ten (10) business day period prior to Escrow Agent's 
receipt of the Release Notice.  Escrow Agent shall send De-
positor a copy of the Release Notice and any related materials 
received from the Beneficiary (including the affidavit) within 
three (3) days following its receipt of such Release Notice and 
related materials. 
 
4.2 Release.  Unless Escrow Agent receives an Order 
as described in Section 4.3 of this Escrow Agreement re-
straining Escrow Agent from releasing the Deposits to Bene-
ficiary, then Escrow Agent shall release the Deposits to Ben-
eficiary on the twenty-first (21st) day after the date on which it 
received the Release Notice from Beneficiary; provided that 
Escrow Agent shall not be required to release the Deposits 
until Beneficiary has paid to Escrow Agent any fees described 
under Article 8 of this Escrow Agreement that remain unpaid 
at the time the Deposits are due to be delivered to Beneficiary 
(and Depositor shall reimburse Beneficiary for any fees paid 
by Beneficiary that are Depositor's responsibility under the 
terms of this Escrow Agreement promptly following Benefi-
ciary's request).  In no event shall Beneficiary be required to 
pay for any legal fees incurred by Escrow Agent except as 
provided in Article 5. 
 
4.3 Challenge.  Depositor's exclusive and only right to 
challenge Beneficiary's demand for release of the Deposits 
shall be through:  (a) instituting an appropriate action in a court 
of competent jurisdiction; and (b) within the twenty-one (21)-
day period after Escrow Agent received the Release Notice, 
causing the delivery to and receipt by Escrow Agent of an or-
der of such court restraining Escrow Agent from releasing the 
Deposits to Beneficiary (an "Order").  The sole basis for the 
entry of an Order shall be the absence of a Release Event.  If 
Depositor obtains an Order, any right Beneficiary may have to 
receive the Deposits that are the subject of such Order shall 
be determined by the court. 
 
4.4 Limit on Escrow Agent's Obligations.  Escrow 
Agent shall have no duty to investigate the facts set forth in 
Beneficiary's Release Notice or accompanying affidavit in-
cluding, without limitation, whether a Release Event exists 
and, absent an Order restraining release of the Deposits, shall 
act in accordance with such Release Notice and properly ex-
ecuted affidavit. 
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ARTICLE 5 

INDEMNIFICATION OF ESCROW AGENT 
 
Escrow Agent, by reason of its execution of this Escrow 
Agreement, shall not assume any responsibility or liability for 
any transactions between Depositor and Beneficiary other 
than for the performance of Escrow Agent's obligations with 
respect to the Deposits held by it in accordance with this Es-
crow Agreement.  The party on whose behalf, or pursuant to 
whose direction, Escrow Agent acts, shall indemnify, defend 
and hold harmless Escrow Agent from any and all liability, 
damages, costs or expenses, including reasonable attorneys' 
fees, which may be sustained or incurred by Escrow Agent as 
a result of taking such action.  Absent any such direction, the 
parties shall jointly and severally indemnify and hold harmless 
Escrow Agent from any and all liability, damages, costs or ex-
penses, including reasonable attorneys' fees which arise in 
connection with this Escrow Agreement, except for any liabil-
ity, damages, costs or expenses that may be sustained or in-
curred as a result of: (a) the negligent or willful misconduct of 
Escrow Agent, its employees or agents; or (b) Escrow Agent's 
breach of its duties under this Escrow Agreement.  Escrow 
Agent is not a party to, or bound by, any provisions contained 
in the Underlying Agreement, and with respect to the Deposits 
acts as a depository only and is not responsible or liable in 
any manner whatever for the sufficiency, correctness, genu-
ineness or validity of the Underlying Agreement, or with re-
spect to the form or execution of the same, or the identity, 
authority or right of any person executing the same or depos-
iting the Deposits.  This indemnification shall survive the ter-
mination of this Escrow Agreement. 
 

ARTICLE 6 
COMPLIANCE WITH ORDERS OF COURT 

 
Escrow Agent is expressly authorized to comply with and obey 
any and all orders, judgments or decrees of any court of com-
petent jurisdiction (including Orders), and in case Escrow 
Agent complies with any such order, judgment or decree (in-
cluding Orders), it shall not be liable to the parties by reason 
of such compliance.  In complying with the foregoing, if Es-
crow Agent becomes or is made a party to any court proceed-
ing that affects this Escrow Agreement, the parties or the De-
posits, Escrow Agent shall promptly give written notice thereof 
to Depositor and Beneficiary.  In accordance with the terms 
set forth in Article 5, Depositor or Beneficiary, as applicable, 
shall hold Escrow Agent harmless from any loss or expense 
incurred by Escrow Agent as a result of following the instruc-
tions given by Depositor or Beneficiary, as applicable.  If not 
already parties to any such proceedings, Escrow Agent shall 
to the extent possible interplead Depositor and Beneficiary in 
any such court proceedings, and Depositor and Beneficiary 
shall take all actions necessary to assume complete respon-
sibility for such proceedings. 
 

ARTICLE 7 
LOCATION AND CONDITION OF DEPOSITS 

 
Except to the extent provided otherwise herein, the parties 
acknowledge that the Deposits will be stored in accordance 
with Escrow Agent's standard escrow operating procedures.  
Escrow Agent shall maintain the environmental conditions 
within the vault within normal operating temperatures and hu-
midities.  For purposes of this Escrow Agreement, "normal op-
erating temperatures and humidities" means temperatures 
and humidities at or near the range usually maintained for or-
dinary computer media storage.  Depositor and Beneficiary 
hereby agree not to hold Escrow Agent liable for any damages 

or claims resulting from loss of data that may occur:  (a) solely 
as a result of self-destruction or disintegration of a tape or 
disk; (b) solely because of defects in the tapes or disks on 
which the data is stored; or (c) solely because such tapes or 
disks are sensitive to the normal operating temperatures and 
humidities in Escrow Agent's vault. 
 

ARTICLE 8 

FEES AND EXPENSES OF ESCROW AGENT 
 
8.1 General.  Except as otherwise provided herein, De-
positor shall pay the fees set forth in Attachment D or, subject 
to the terms set forth in Attachment D, in Escrow Agent's 
then-current fee schedule, which fee schedule shall be pro-
vided to Depositor and Beneficiary sixty (60) days prior to any 
fee change.  Subject to the foregoing, such fees are subject 
to periodic review by the management of Escrow Agent in ac-
cordance with its pricing policies. 
 
8.2 Extraordinary Costs.  Notwithstanding anything in 
this Escrow Agreement to the contrary, except for any acts 
taken by Escrow Agent at the direction of Beneficiary or De-
positor pursuant to Article 5 (for which the requesting party 
will bear financial responsibility), Depositor and Beneficiary 
shall each reimburse Escrow Agent for fifty percent (50%) of 
any extraordinary costs which Escrow Agent may incur includ-
ing, without limitation, the costs of hiring or retaining any 
agents or attorneys; provided, however, that Escrow Agent 
shall provide ten (10) days' advance written notice to Deposi-
tor and Beneficiary before incurring any extraordinary costs. 
 
8.3 Initial Fees.  Initial fees shall be invoiced by Escrow 
Agent to Depositor upon the Effective Date.  If the initial fees 
are not paid by Depositor within thirty (30) days following the 
Effective Date, Escrow Agent shall notify Beneficiary and De-
positor with a notice in the form of Attachment C.  Such notice 
shall be sent in accordance with the notice procedures speci-
fied herein.  If the initial fees are not received within thirty (30) 
days following Beneficiary's and Depositor's receipt of such 
notice, Escrow Agent may terminate this Escrow Agreement 
in accordance with the terms set forth in Sections 2.2 and 2.3. 
 
8.4 Renewal Fees.  Each year during the term of this 
Escrow Agreement, Escrow Agent shall invoice Depositor for 
the renewal fees sixty (60) days prior to the anniversary of the 
Effective Date.  If the renewal fees are not received thirty (30) 
days prior to the anniversary of the Effective Date, Escrow 
Agent shall notify Depositor and Beneficiary that the renewal 
fees have not been received by providing Depositor and Ben-
eficiary with a notice in the form of Attachment C.  Such no-
tice shall be sent in accordance with the notice procedures 
specified herein.  If the renewal fees are not received by the 
anniversary of the Effective Date, Escrow Agent may termi-
nate this Escrow Agreement in accordance with the terms set 
forth in Sections 2.2 and 2.3. 
 

ARTICLE 9 
ANNUAL REPORTS 

 
Escrow Agent shall keep reasonably detailed and complete 
records of the activities undertaken and materials prepared 
pursuant to this Escrow Agreement.  Escrow Agent shall issue 
to Depositor and Beneficiary an annual report profiling the De-
posit account or otherwise make the information described in 
this Article available to Depositor and Beneficiary (e.g., via 
online access).  Such annual report shall identify Depositor 
and Beneficiary, their respective then-current designated con-
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tacts, selected special services and the Deposit history, in-
cluding the begin and end dates of any Beneficiary Verifica-
tions under Article 10 (provided that such information has 
been provided to Escrow Agent) and/or releases of the De-
posits and any instructions related thereto.  Subject to Bene-
ficiary's verification rights under Article 10, upon reasonable 
notice, during Escrow Agent's normal business hours and dur-
ing the term of this Escrow Agreement, Depositor or Benefi-
ciary shall be entitled to inspect the records of Escrow Agent 
pertaining to this Escrow Agreement.  Neither Depositor nor 
Beneficiary shall be entitled to remove or replace any of the 
Deposit Materials during such inspections. 
 

ARTICLE 10 
VERIFICATION PROCESS 

 
The Deposits shall be subject to verification for accuracy, 

completeness and sufficiency in accordance with the verifi-

cation procedures set forth in Attachment E.   

 

In addition to the verification procedures set forth in Attach-

ment E, either Depositor, Beneficiary or both can engage 

Escrow Agent to provide additional verification services.  The 

terms of such additional verification services, including the 

scope of verification services, applicable fees and charges, 

timeline, etc. shall be set forth in a separate written agree-

ment between the applicable parties. 

 

ARTICLE 11 
MISCELLANEOUS 

 
11.1  Further Assurances. Each of the parties shall from 
time-to-time execute and deliver all such further documents 
and instruments and do all acts and things as any other party 
to this Escrow Agreement may reasonably request to effec-
tively carry out the intent and meaning of this Escrow Agree-
ment. 
 
11.2 Amendments and Waiver.  No modification of, or 
amendment to, this Escrow Agreement shall be valid or bind-
ing unless set forth in writing and duly executed by the parties.  
No waiver of any breach of any term or provision of this Es-
crow Agreement shall be effective or binding unless made in 
writing and signed by the party against whom enforcement is 
sought, and any such waiver shall be limited to the specific 
breach waived. 
 
11.3 Assignment.  Subject to the remaining provisions 

of this Section 11.3, none of Beneficiary, Depositor or Es-

crow Agent shall assign or otherwise transfer this Escrow 

Agreement, in whole or in part (whether by operation of law 

or otherwise), to any third party without the prior written con-

sent of the other parties; provided, however, that Escrow 

Agent may assign this Escrow Agreement to a third party 

without the written consent of the other parties if Escrow 

Agent merges with such third party, is acquired by such third 

party or has substantially all of its assets acquired by such 

third party and such third party agrees in writing to assume 

all of Escrow Agent's obligations and liabilities under this Es-

crow Agreement.  Notwithstanding the foregoing, upon De-

positor's or Beneficiary's permitted assignment or transfer of 

the Underlying Agreement to a third party in accordance with 

the terms of the Underlying Agreement, this Escrow Agree-

ment automatically shall be assigned or transferred to such 

third party, and the assigning or transferring party promptly 

shall deliver a written notice of same to Escrow Agent.  The 

terms and conditions of this Escrow Agreement shall be 

binding upon and inure to the benefit of the parties' respec-

tive successors and permitted assigns, whether such trans-

fer or assignment occurs by merger, consolidation, pur-

chase, operation of law or otherwise.  All assignments or 

other transfers of this Escrow Agreement in violation of the 

terms set forth in this Section shall be null and void and have 

no force or effect. 

 

11.4 Notices.  Any demand and/or notice to be given in 
connection with this Escrow Agreement shall be given in writ-
ing and may be given by personal delivery, registered or cer-
tified mail, or by overnight courier except for demands and/or 
notices required to be given in connection with Articles 2 and 
4, which shall be given by overnight courier, each addressed 
to the recipient as follows: 
 
If to Depositor: If to Beneficiary: 
 

_____________________ 
_____________________ 
_____________________ 
Attention: ____________ 
 

Washington State De-
partment of Retirement 
Systems 
6835 Capitol Boule-
vard, SE 
Tumwater, WA  98501 
Attention:  Chief 
  Information Officer 
 

 
 
_____________________ 
_____________________ 
_____________________ 
Attention: ____________ 
 

With a copy to: 

 

Attorney General of  
  Washington 

7141 Clearwater Dr. 

SW 

Olympia, WA  98504-

0121 

Attention: Assistant 

  Attorney General 

 

or to such other address or individual as may be designated 
hereafter from time to time by notice given by one party to the 
other parties.  Any demand, notice or other communication 
shall be deemed to have been received: (a) if given by per-
sonal delivery, on the day of actual delivery thereof; (b) if given 
by overnight courier, the next business day; or (c) if given by 
registered or certified mail, on the third (3rd) business day fol-
lowing the deposit thereof in the mail. 
 
11.5 Severability.  If any provision of this Escrow Agree-
ment shall for any reason be held illegal or unenforceable, 
such provision shall be deemed separable from the remaining 
provisions of this Escrow Agreement and shall in no way af-
fect or impair the validity or enforceability of the remaining pro-
visions of this Escrow Agreement. 
 
11.6 Headings.  The division of this Escrow Agreement 
into Sections and the insertion of headings are for conven-
ience of reference only and shall not affect the construction or 
interpretation of this Escrow Agreement.  The terms "this Es-
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crow Agreement," "hereof," "hereunder" and similar expres-
sions refer to this Escrow Agreement and not to any particular 
Section or other portion hereof and include any supplemental 
agreement.  Unless something in the subject matter or context 
is inconsistent therewith, references herein to Sections are to 
Sections of this Escrow Agreement. 
 
11.7 Attorneys' Fees.  If either of Depositor or Benefi-
ciary brings an action, suit or proceeding against the other 
arising out of or relating to this Escrow Agreement, or pertain-
ing to a declaration of rights under this Escrow Agreement, 
the trier of fact may, in the exercise of its discretion, award the 
party it finds to be the prevailing party in such action, suit or 
proceeding that portion or all of its fees, costs and expenses 
(including court costs and reasonable fees for attorneys and 
expert witnesses) that it deems to be appropriate under the 
facts and circumstances.  The term "prevailing party" for pur-
poses of this Section shall include a defendant who has by 
motion, judgment, verdict or dismissal by the court, success-
fully defended against any claim that has been asserted 
against it. 
 
11.8 Governing Law; Exclusive Jurisdiction.  This Es-
crow Agreement, and all the rights and duties of the parties 
arising from or relating in any way to the subject matter of this 
Escrow Agreement or the transaction(s) contemplated by it, 
shall be governed by, construed and enforced only in accord-
ance with the laws of the state of Washington (excluding any 
conflict of laws provisions that would refer to and apply the 
substantive laws of another jurisdiction).  Any suit or proceed-
ing relating to this Escrow Agreement shall be brought only in 
the State courts located in Thurston County, Washington.  
THE PARTIES EACH CONSENT TO THE SOLE AND EX-
CLUSIVE PERSONAL JURISDICTION AND VENUE OF 
THE STATE COURTS LOCATED IN THURSTON COUNTY, 
WASHINGTON. 
 
11.9 Attachments.  The following Attachments are in-
corporated by reference into, and deemed to be a part of, this 
Escrow Agreement: 
 

Attachment A – Deposits 
Attachment B – Description of Deposit Materials  
Attachment C – Notice 
Attachment D – Escrow Fees 
Attachment E – Verification Process 

 
11.10 Counterparts; Electronic Signatures.  This Es-
crow Agreement may be executed in one (1) or more duplicate 
originals, all of which together shall be deemed one and the 
same instrument.   Counterparts may be executed in either 
original or electronically transmitted form (e.g., faxes or 
emailed portable document format (PDF) form), and the par-
ties hereby adopt as original any signatures received via elec-
tronically transmitted form. 
 
11.11 Defined Terms; Interpretation.  As used in this 
Escrow Agreement, capitalized terms shall have the mean-
ings ascribed to them in this Escrow Agreement or, if not de-
fined herein, such terms shall have the meanings ascribed to 
them in the Underlying Agreement. Unless expressly speci-
fied otherwise, all references to "days" without any designa-
tion of "business" will be deemed to be references to calendar 
days and not business days.  When calculating the time pe-
riod before which, within which or following which any act is to 
be done or step taken pursuant to this Escrow Agreement, the 
date that is referenced in calculating such period will be ex-
cluded (for example, if an action is to be taken within two (2) 

days of a triggering event and such event occurs on a Tues-
day, then the action must be taken by Thursday).  If the last 
day of a business day period is a non-business day, the period 
in question will end on the next succeeding business day. 
 
11.12 Nature of Agreement and Deposits.  The parties 
acknowledge and agree that this Escrow Agreement is an 
agreement supplementary to the Underlying Agreement as 
defined under Section 365(n) of the United States Bankruptcy 
Code, 11 U.S.C. § 101, et. seq. 
 
11.13 Entire Agreement.  This Escrow Agreement con-
stitutes the entire agreement between the parties with respect 
to the subject matter hereof and cancels and supersedes any 
prior understandings and agreements between the parties 
with respect thereto.  There are no representations, warran-
ties, terms, conditions, undertakings or collateral agreements, 
express, implied or statutory, between the parties other than 
as expressly set forth in this Escrow Agreement. 
 

~ Signature Page Follows ~ 
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IN WITNESS WHEREOF, authorized representatives of the parties have executed this Escrow Agreement as of the Effec-

tive Date. 
 

DEPOSITOR: 
 

ESCROW AGENT: 

___________________________ 
 
By:       
 
Title:       
 
Date:       

__________________________________ 
 
By:       
 
Title:       
 
Date:       

  
BENEFICIARY: 
 

 

Washington State Department of Retirement Systems 
 
By:       
 
Title:       
 
Date:       
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ATTACHMENT A 
DEPOSITS 

 
The Deposits consist of the following items (all of which shall 
be provided in human-readable, electronic and machine-read-
able form, unless stated otherwise below): 
 
1. All source code for the Depositor-owned or devel-
oped Software licensed to Beneficiary under the Underlying 
Agreement, as configured for Beneficiary (if applicable), and 
all customizations, extensions and modifications to such Soft-
ware made by Depositor for Beneficiary, including all source 
code listings (collectively, "Source Code"). 
 
2. All sub-programs, routines, program files, data files, 
file and data definitions and relationships, data definition 
specifications, data models, program and system logic, inter-
faces, algorithms, program architecture, design concepts, 
system designs, program structure, sequence and organiza-
tion, screen displays and report layouts relating to, interacting 
with, or a part of, the Depositor-owned or developed Software 
(collectively, "Additional Programs"). 
 
3. All initial program load and start-up instructions, di-
rections, information and materials that will enable a reason-
ably skilled programmer to load and execute (including com-
piling if necessary), the Source Code without the assistance 
of Depositor or any other person or reference to any other ma-
terials (collectively, "Load Instructions"). 
 
4. A list of all commercially available versions and re-
leases, and copies of all non-commercially available versions 
and releases, of all third party software programs, tools, utili-
ties, diagnostic programs and support programs used by De-
positor that will enable a reasonably skilled programmer to 
compile, load and execute the Source Code without the assis-
tance of Depositor or any other person (collectively, "Es-
crowed Third Party Software"). 
 
5. Copies of all Depositor-developed or owned 
maintenance and support tools, utilities, diagnostic programs 
and supporting programs used by Depositor internally in the 
support or maintenance of the Software, or externally in con-
nection with supporting other Beneficiary locations, whether 
or not such items are made available to customers generally 
or at an additional fee (collectively, "Depositor Support 
Tools"). 
 
6. A list of all commercially available versions and re-
leases, and copies of all non-commercially available versions 
and releases, of all third party-developed or owned mainte-
nance and support tools, utilities, diagnostic programs and 
supporting programs used by Depositor internally in the sup-
port or maintenance of the Software, or externally in connec-
tion with supporting other Beneficiary locations, whether or 
not such items are made available to customers generally or 

for an additional fee (collectively "Third Party Support 
Tools"). 
 
7. For the Depositor-owned or developed Software, all 
documentation, interface documentation and Source Code 
specifications including, without limitation, all available refer-
ence manuals, user and operating guides and manuals, de-
sign specifications, functional specifications, flow charts, in-
ternal use listings or manuals relating to error corrections, 
fixes and workarounds, file and program cross-reference in-
formation (collectively, "Specifications"). 
 
8. Any documentation or other materials relating to se-
curity requirements, methodologies and tools that prevent or 
detect unauthorized access to the Software (collectively, "Se-
curity Requirements"). 
 
9. Any documentation or other materials relating to 
methodologies that address traffic management, workload 
balancing, segmentation, capacity planning, routing and over-
all performance analysis of the Software (collectively, "Traffic 
Management Methodologies"). 
 
10. Copies of all Depositor-owned or developed tools 
used by Depositor to support performance analysis of the 
Software, whether or not such items are made available to 
licensees generally or for an additional fee (collectively, "Per-
formance Analysis Tools"). 
 
11. A list of all commercially available versions and re-
leases, and copies of all non-commercially available versions 
and releases, of all third-party-developed or owned tools used 
by Depositor to support performance analysis of the Software, 
whether or not such items are made available to licensees 
generally or for an additional fee (collectively, "Third Party 
Performance Analysis Tools"). 
 
12. A list of any encryption keys or passwords required 
to access or use any of the Deposits (collectively, "Encryp-
tion Keys"). 
 
13. A list of the names, business addresses and busi-
ness telephone numbers of all key programmers or authors 
currently employed by Depositor of any portion of the Soft-
ware and/or the other materials referenced in Sections 1 
through 12 of this Attachment A, which list shall be updated 
upon the written request of Beneficiary. 
 
14. Any other information and technical materials in De-
positor's possession that are reasonably necessary for a rea-
sonably skilled computer programmer to maintain, modify or 
enhance the Software without the aid of Depositor or any 
other person and without reference to any other materials 
(collectively, "Other Information"). 
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ATTACHMENT B 
DESCRIPTION OF DEPOSIT MATERIALS 

 
 
Washington State Department of Retirement Systems 
6835 Capitol Boulevard, SE 
Tumwater, Washington 98501 
Attention:  Chief Information Officer 
 
 Re: Escrow Account No. [__________] 
 
Ladies and Gentlemen: 
 
This writing is to inform you of the receipt of the following Deposits under the terms of that certain Escrow Agreement by and among 
Washington State Department of Retirement Systems, ______________________ and ______________________, dated as of 
[____________] (the "Escrow Agreement").  All capitalized terms used herein shall have the meanings ascribed to them in this 
Escrow Agreement.  The items marked or checked below have been received as of the dates indicated below; any discrepancies are 
noted below: 
 

Received Label Description 
Item of Deposit 

Updates Date Received 

    
________ 1. Source Code ________ _______________ 

    
________ 2. Additional Programs ________ _______________ 

    
________ 3. Load Instructions ________ _______________ 

    
________ 4. Escrowed Third Party Software ________ _______________ 

    
________ 5. Depositor Support Tools ________ _______________ 

    
________ 6. Third Party Support Tools ________ _______________ 

    
________ 7. Specifications  ________ _______________ 

    
________ 8. Security Requirements ________ _______________ 

    
________ 9. Traffic Management Methodologies ________ _______________ 

    
________ 10. Performance Analysis Tools ________ _______________ 

    
________ 11. Third Party Performance Analysis Tools ________ _______________ 

    
________ 12. Encryption Keys ________ _______________ 

    
________ 13. Programmer List ________ _______________ 

    
________ 14. Other Information  ________ _______________ 

 
Please check as applicable: 
 
 Deposit Type: Initial  _____  Supplemental  ______  
 
Environment: ______________________ 
 
Special Instructions:  
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I received and deposited the above described Deposit Materials pursuant to the terms and conditions of this Escrow Agreement. 
 
_____________________________, 
Escrow Agent 
 
By: ______________________________________ 
 
Title: ______________________________________ 
 
Date: ______________________________________ 
 
I certify that the above described Deposit Materials were provided to Escrow Agent. 
 
______________________________, 
Depositor 
 
By: ______________________________________ 
 
Title: ______________________________________ 
 
Date: ______________________________________ 
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ATTACHMENT C 
NOTICE 

 
 
Washington State Department of Retirement Systems 
6835 Capitol Boulevard, SE 
Tumwater, Washington 98501 
Attention:  Chief Information Officer 
 
Attorney General of Washington 
7141 Clearwater Drive SW 

Olympia, WA  98504-0121 
Attention: Assistant Attorney General 
 

RE:  Escrow Account No. [__________] 
 
Dear Sir or Madam: 
 
In accordance with your escrow agreement, the [SPECIFY EITHER "INITIAL" OR "RENEWAL"] fees are due by 
[INSERT APPLICABLE DUE DATE].  If such fees are not received by the date set forth above, 

______________________ may terminate the Escrow Agreement without further notice or liability to you. 
 
If you have any questions, please contact me at _____________. 
 
Sincerely, 
 
 
  
Name 
 
  
Title 
 
  
Date 
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ATTACHMENT D 
ESCROW FEES 

 
[TO BE DEVELOPED DURING IPS] 

 

 
 
Additional Items Menu 

 
Additional Standard Beneficiaries $ 200 each 
Additional Non-Standard Beneficiaries $ 700 each 
Additional Storage Space $ 100/ cubic ft. 
Deposit Material Reporting $ 600 annually 
Technical Verification TBD 

 
 
Subject to the notice requirements set forth in Section 8.1 of this Escrow Agreement, Escrow Agent shall have the right 
to increase the fees set forth in this Attachment D once annually commencing on the first anniversary of the Effective 

Date, provided that such annual increases shall not exceed the lesser of the most recent increase in the CPI and three 
percent (3%), and provided further that the fees payable hereunder shall never exceed the fees then charged by Escrow 
Agent to its customers generally.  "CPI" means the official Consumer Price Index, All Urban Consumers, U.S. City 
Average, All Items, published by the Bureau of Labor Statistics, United States Department of Labor, or any successor 
index.  
 

Initialization Fee 

(First-year fee only:  Includes all contract review, modification and set-up 
of account.) $2,500 

 
Annual Renewal Maintenance Fee 

(Annual fee:  Includes escrow deposit maintenance, all account activity notifications, 
unlimited escrow deposit material updates, online account information access, 

electronic depositing option, and two (2) cubic ft. storage allowance.) $1,725 
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ATTACHMENT E 
VERIFICATION PROCESS 

 
1. Depositor Verification.  Prior to depositing any 

Deposits  with Escrow Agent, at its own cost and expense, 

Depositor shall verify that all items required to be deposited 

into escrow as described in Attachment A are included in 

the Deposits, that all Deposits that are stored on electronic 

media can be accessed from that media (meaning, for exam-

ple, that the media is not defective) and that the Deposits are 

otherwise accurate, complete and sufficient in accordance 

with the requirements set forth in this Escrow Agreement. 

 

2. Beneficiary Verification. 

 

2.1 General.  Beneficiary shall have the 

right from time-to-time to request Depositor to perform for 

Beneficiary's observation a verification of the Deposits to en-

sure that the Deposits are accurate, complete and sufficient 

in accordance with this Escrow Agreement ("Beneficiary 

Verification").  Beneficiary Verification may include, without 

limitation, Depositor's performance and Beneficiary's ob-

servance of the following activities: (a) compiling the Source 

Code; (b) building a full working version of the Software; (c) 

testing the functionality of the Software, as applicable; and 

(d) assembling and packaging the Deposits for delivery to 

Escrow Agent. 

 

2.2 Verification Location.  Depositor shall 

conduct Beneficiary Verification at Depositor's United States-

based facility (the location of Beneficiary Verification herein-

after referred to as the "Verification Location").  Beneficiary 

Verification shall commence not later than thirty (30) days 

following Beneficiary's written request for the same to De-

positor and Escrow Agent (the "Verification Request").  

Promptly following its receipt of a Verification Request, Es-

crow Agent shall make available a copy of the Deposits at, 

or deliver a copy of the Deposits to, the Verification Location.  

The package containing the Deposits shall be opened only in 

the presence of Beneficiary and Depositor representatives at 

such time as Beneficiary Verification has begun.  Depositor 

shall permit representatives of Beneficiary and/or a Benefi-

ciary-designated third party(s) to be present during Deposi-

tor's verification of the Deposits.    Immediately following 

such Beneficiary Verification, the package containing the De-

posits shall be sealed and deposited with an overnight cou-

rier for delivery to Escrow Agent. 

 

2.3 Inaccurate, Incomplete or Insufficient 

Deposits. If it is discovered during Beneficiary Verification 

that the Deposits are inaccurate, incomplete or insufficient in 

any way, Beneficiary and Depositor shall jointly create a de-

tailed written list of deficiencies ("List of Deficiencies").  

Within three (3) days thereafter, Depositor will provide to Es-

crow Agent additional, corrective and/or replacement Depos-

its, as applicable, to correct the deficiencies identified in the 

List of Deficiencies.  Upon  receipt or notice of receipt of any 

additional, corrective and/or replacement Deposits, Benefi-

ciary shall again have the right to verify the Deposits in ac-

cordance with Section 2 of this Attachment D.  At Benefi-

ciary's option, Beneficiary Verification shall continue until the 

Deposits are accurate, complete and sufficient in accord-

ance with the requirements set forth in this Escrow Agree-

ment.   If the Beneficiary Verification process exceeds a pe-

riod of thirty (30) days because of Depositor's failure to pro-

vide additional, corrective and/or replacement Deposits in 

accordance with this Section 2.3, Depositor shall be 

deemed to be in material breach of its obligations under Arti-

cle 10 of this Escrow Agreement. 

 

2.4 Personnel.  During Beneficiary Verifica-

tion, Depositor shall permit members of Beneficiary's internal 

audit staff and/or a third party contractor(s) retained by Ben-

eficiary (provided the contractor has signed a confidentiality 

and non-disclosure agreement with Beneficiary), to be pre-

sent at the Verification Location and to verify, audit and in-

spect the Deposits pursuant to this Section 2.  Additionally, 

at Beneficiary's request, Depositor shall make available at 

the Verification Location one (1) or more persons who are 

knowledgeable about the Deposits including, without limita-

tion, the operation of the Source Code, to answer any ques-

tions as part of Beneficiary Verification. 

 

2.5 Commercially-Available Third Party 

Software.  To the extent they are not included in the Depos-

its, at no cost or expense to Beneficiary, Depositor shall 

make available for use by Beneficiary and its representatives 

at the Verification Location copies of all applicable versions 

and releases of the third party software, Third Party Support 

Tools and/or any other products or information (if not in-

cluded in the Deposits) that may be necessary for Benefi-

ciary to verify the Deposits in accordance with this Section 

2. 

 

2.6 Costs and Expenses. As between Ben-

eficiary and Depositor, Beneficiary shall pay all charges, 

costs and/or fees charged or incurred by Beneficiary-re-

tained third parties in connection with each Beneficiary Veri-

fication.  Notwithstanding the foregoing, if Beneficiary and 

Depositor develop a List of Deficiencies, Depositor timely 

shall pay and/or reimburse Beneficiary for all such charges, 

costs and/or fees plus all reasonable travel costs and ex-

penses incurred by Beneficiary with respect to the applicable 

Beneficiary Verification. 

 
 
 


