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TECHNOLOGY AGREEMENT 

 
This Technology Agreement ("Agreement") is made and entered into as of 

______________, 2016 (the "Effective Date"), by and between the Washington State Depart-
ment of Retirement Systems, an agency of the state of Washington, with a principal place of 
business at 6835 Capitol Boulevard SE, Tumwater, Washington 98504 ("DRS"), and 
_____________________, a _______ corporation, with a principal place of business at 
_________________________________ ("Prime Vendor"). 

 
WHEREAS, on July 21, 2015 DRS issued a request for proposals ("ERA RFP") to provide, 

support and maintain a Business Process Management Suite Solution ("BPMS Solution") and to 
develop the Employer Reporting Application (“ERA”) (the implementation of the BPMS Solution 
and development of the ERA are referred to as the "ERA Project") (each of which above defined 
terms are further defined herein) 
 

WHEREAS, on Sept 1, 2016, ________________ ("Prime Vendor") submitted to DRS 
its written response to the ERA RFP, as subsequently supplemented (the "ERA RFP Response", 
as further defined herein), and in the ERA RFP Response and otherwise Prime Vendor repre-
sented to DRS that Prime Vendor had the solutions, services, skills and personnel required to 
meet the requirements set forth in the ERA RFP and in the Agreement. 

 
 WHEREAS, Prime Vendor acknowledges that during the RFP evaluation period, including 
the implementation planning study workshops and contract negotiations, it had sufficient time and 
opportunity to conduct comprehensive due diligence on the ERA Project, including the ability to 
obtain a full understanding and clarification of the DRS Business and Technical Requirements. 
 

WHEREAS, in reliance on the representations made by Prime Vendor in the ERA RFP 
Response as clarified in subsequent discussions, Demonstrations, presentations to DRS and the 
commitments and assurances made by Prime Vendor herein, DRS selected Prime Vendor over 
other prospective technology providers to implement the BPMS Solution and ERA. 
 
 WHEREAS, DRS and Prime Vendor want to specify the terms and conditions under which 
Prime Vendor and DRS will form their technology partnership, implement the BPMS Solution and 
develop the ERA, and engage in future projects as may be agreed to by the parties. 
 
 NOW, THEREFORE, in consideration of the foregoing and the mutual covenants and 
agreements hereinafter set forth, and for other good and valuable consideration, the receipt and 
sufficiency of which are hereby acknowledged, the parties agree to the foregoing and as follows: 
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ARTICLE 1 
SCOPE OF AGREEMENT, PARTNERING PRINCIPLES  

AND RELATIONSHIP MANAGEMENT 
 

1.1 Scope of Agreement.  The Agreement shall apply to all Solutions and Services 
provided by Prime Vendor to DRS, whether such Solutions and Services are contemplated as of 
the Effective Date or thereafter, including the licensing of new or additional products, engaging in 
new or additional projects, purchasing new equipment and the like, which shall all be subject to 
all applicable Washington state laws and policies related to competitive procurement. 

 
1.2 Partnering Principles.  The principles identified below ("Partnering Principles") 

include principles that the parties have determined to be important to ensure the success of their 
relationship.  The Partnering Principles function as a guideline regarding the parties’ overall in-
tentions for the Agreement and all Project Agreements and Contract Supplements executed pur-
suant to the Agreement.  If any term or condition of the Agreement or any Project Agreement or 
Contract Supplement is ambiguous or unclear or if the parties did not anticipate a particular issue, 
the parties shall refer to and apply the Partnering Principles to resolve and/or address the ambig-
uous, unclear and/or unanticipated issue. 

 

PARTNERING PRINCIPLE #1 DIRECT SENIOR EXECUTIVE OVERSIGHT 

 
In a long-term strategic business relationship, direct senior executive oversight and involvement 
by the parties is needed to ensure all commitments and timeframes are met.  

 

PARTNERING PRINCIPLE #2 STATE-OF-THE-ART PRODUCTS  

 
DRS will be making a significant investment in the products and services to be provided by Prime 
Vendor, and DRS wants to ensure that Prime Vendor and any providers of Third Party Solutions 
and/or other subcontractors remain competitive solution providers.  Prime Vendor commits that 
the products provided to DRS shall be technologically competitive as measured against other 
commercially available products of the same types.   
 

PARTNERING PRINCIPLE #3 
COMPETITIVE PRICING AND PREDICTABILITY OF ON-GOING 

COSTS AND EXPENSES 

 
Products and Services provided to DRS by Prime Vendor must be competitively priced.  Costs 
and expenses must be predictable, clearly articulated, and understood by the parties prior to 
initiating a project or any change orders.  Cost, personnel and other resource requirements must 
be clearly outlined for all parties.  
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PARTNERING PRINCIPLE #4 DECISION MAKING AUTHORITY 

 
While ultimate decision making authority for implementations and project-related items rest with 
DRS, Prime Vendor must manage its personnel, providers of Third Party Solutions and other 
subcontractors, and discharge its duties within the agreed parameters and requirements to en-
sure projects are successfully implemented.  

 

PARTNERING PRINCIPLE #5 TIME-TO-MARKET SOLUTIONS  

 
In a long-term technology relationship, time-to-market for products is critical to DRS.  Prime 
Vendor must ensure performance on a timely basis and deliver and implement fully tested and 
operational products.  

 

PARTNERING PRINCIPLE #6 QUALITY PERSONNEL TO SUPPORT THE RELATIONSHIP 

 
Qualified personnel will be devoted by the parties to the relationship.  The parties will commit 
their senior executives and management, as well as administrative, technical and other support 
personnel, to achieve the objectives of the relationship. 

 

PARTNERING PRINCIPLE #7 OPEN ARCHITECTURE ENVIRONMENT 

 
Products provided to DRS by Prime Vendor will operate in an open architecture environment, 
and Prime Vendor will make available to DRS all interfaces and supporting documentation spec-
ifications to promote interoperability among DRS' other systems and devices. 

 

PARTNERING PRINCIPLE #8 COOPERATION WITH DRS' OTHER TECHNOLOGY PARTNERS 

 
Given the various technology platforms supporting DRS, joint planning, open communication, 
and cooperation and collaboration between DRS and all of its technology partners will be re-
quired.  As such, Prime Vendor, its providers of Third Party Solutions and other subcontractors, 
as necessary, will participate in these cooperative activities. 

 

PARTNERING PRINCIPLE #9 ALIGNMENT OF ACCOUNTABILITY AND RESPONSIBILITY 

 
Accountability and responsibility of roles will be aligned to ensure that each party is responsible 
for the aspects of a project or relationship that they control.  
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1.3 Relationship Management.  The parties commit to proactive sponsorship of the 

relationship created under the Agreement, and to further the interests of the relationship, agree 
to the following: 
 

1.3.1 General.  Each party shall allocate appropriate, quality personnel to fulfill 
the objectives of the relationship including, as appropriate and applicable, personnel to 
fulfill the development, implementation and support obligations set forth herein and in a 
Project Agreement and/or Contract Supplement.  If either party believes that the other has 
not allocated sufficient personnel, the matter will be brought to the attention of the Execu-
tive Sponsors for resolution.  
 

1.3.2 Executive Sponsors.  Each party shall designate a senior executive-level 
individual(s) (for DRS, the "DRS Executive Sponsor(s)," and for Prime Vendor, the 
"Prime Vendor Executive Sponsor," and each an "Executive Sponsor(s)") who will 
have overall responsibility for the relationship between the parties with respect to the re-
lationship.  The Prime Vendor Executive Sponsor shall have full authority to act on behalf 
of Prime Vendor with respect to all matters related to the Agreement.  Each party may 
designate a new Executive Sponsor at any time by providing written notice thereof to the 
other party.  If DRS determines that individual appointed by Prime Vendor is not fulfilling 
the goals of the relationship, DRS shall communicate that determination to Prime Vendor, 
and Prime Vendor shall replace such individual with an individual that both parties agree 
is suitable to fulfill the Prime Vendor Executive Sponsor role.  The Prime Vendor Executive 
Sponsor’s participation as sponsor of the relationship shall not be chargeable to DRS.  

 
1.3.3 Executive Briefings.  The relationship with Prime Vendor will involve a 

significant investment and substantial commitment from DRS in the form of monies, per-
sonnel, time and effort.  During the pendency of the ERA Project, the Executive Sponsors 
and other appropriate representatives from each party shall meet at least quarterly, or 
more frequently if needed, to discuss the overall relationship of the parties, the status of 
the ERA Project, the status of and any risks, issues and any problems or difficulties relat-
ing to the ERA Project and/or Services, whether timeframes are being met, and what ac-
tions Prime Vendor can take to mitigate such risks, issues, problems or difficulties.   

 
1.3.4 Prime Vendor Account Executive.  Prime Vendor shall designate an in-

dividual (the "Prime Vendor Account Executive") to serve as Prime Vendor’s regular 
point of contact to administer the Agreement and projects, oversee the delivery of Solu-
tions, Equipment (if any) and Services to DRS and the overall performance of Prime Ven-
dor’s responsibilities under the Agreement and any Project Agreements and Contract Sup-
plements.  The Prime Vendor Account Executive shall attend all executive briefings.  If 
DRS perceives that the Prime Vendor Account Executive is not effectively discharging her 
or his duties, at DRS' request, Prime Vendor shall replace such individual.  Prime Vendor 
shall not charge DRS for any Services, meeting time, etc., provided by the Prime Vendor 
Account Executive.  

 
1.3.5 Prime Vendor Project Management.  Prime Vendor shall appoint one or 

more Prime Vendor project manager(s) ("Prime Vendor Project Manager(s)"), and 
where more than one Prime Vendor Project Manager is assigned, then a project director 
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to oversee the multiple Prime Vendor Project Managers ("Prime Vendor Project Direc-
tor"). 

 
1.3.6 Prime Vendor Contract Manager.  Prime Vendor shall designate an indi-

vidual (the "Prime Vendor Contract Manager") to be responsible primarily for ensuring 
Prime Vendor’s contractual compliance with the Agreement, and for proactively communi-
cating and coordinating with Prime Vendor's Project Director, Project Manager(s) and 
other Prime Vendor personnel as needed, to ensure such compliance.  In furtherance 
thereof, the Prime Vendor Contract Manager shall, among other things: 

 
(a) Be fully knowledgeable about all the commitments made by Prime 

Vendor in the Agreement, Project Agreements and Contract Supplements, espe-
cially where such commitments may differ from Prime Vendor’s general business 
practices and policies; 

 
(b) Advise Prime Vendor personnel and Prime Vendor’s subcontrac-

tors on the commitments made by Prime Vendor to ensure the Prime Vendor per-
sonnel have a full and complete understanding of the level and scope of the com-
mitments made under the Agreement, Project Agreements and Contract Supple-
ments; 

 
(c) Along with the Prime Vendor Account Executive, serve as a point 

of contact to administer the Agreement; 
 
(d) Ensure that all policies and procedures relating to Prime Vendor’s 

administration of the Agreement are applied consistently by Prime Vendor; and 
 
(e) Such other duties or responsibilities relating to the administration of 

the Agreement as may be reasonably requested from time-to-time by either party. 
 

1.3.7 Prime Vendor Information Security Officer; Compliance with Security 
Policies and Procedures, and Security Certifications.   

 
(a) Compliance with Security Policies and Procedures.  Prime Ven-

dor shall comply with: (i) security requirements and obligations required by appli-
cable Law; (ii) DRS Security Policies and Procedures; (iii) the then-current ISO 
(International Organization for Standardization) and IEC (International Electrotech-
nical Commission) ISO/IEC 27000 series of Information Security Management 
Systems standards [DRAFTING NOTE:  IF PRIME VENDOR DOES NOT COM-
PLY WITH THIS PARTICULAR STANDARD, INSERT APPROPRIATE STAND-
ARD REFERENCE]; and (iv) Prime Vendor's security standards, policies, guide-
lines and procedures, provided that  DRS Security Policies and Procedures shall 
take precedence over any inconsistencies or conflicts with Prime Vendor's security 
standards, polices, guidelines and procedures (subsections (i) through (iv) are 
collectively referred to as the "Security Policies and Procedures").  If there is a 
change in the Security Policies and Procedures from and after the Effective Date 
that Prime Vendor determines increases its costs to provide Services,  or Support 
and Maintenance Services, Prime Vendor may submit a Change Request detailing 
Prime Vendor's reasonable increased costs to comply with such change.  DRS will 
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evaluate the Change Request and either sign a Change Order paying the amounts 
set forth therein, whereupon Prime Vendor shall comply with the change in the 
Security Policies and Procedures, or waive Prime Vendor's obligation to comply 
with such change.  The Prime Vendor Information Security Officer's participation 
shall not be chargeable to DRS. 
 

(b) Prime Vendor Information Security Officer Responsibilities. 
Prime Vendor shall designate a corporate officer ("Information Security Officer") 
who shall, at no cost or expense to DRS: 

 
(i) Be responsible to ensure Prime Vendor's initial and on-go-

ing compliance with the Security Policies and Procedures;  
 
(ii) Upon DRS' request, an officer of Prime Vendor shall provide 

a written certification to DRS, confirming Prime Vendor's compliance with 
the Security Policies and Procedures; and 

 
(iii) Upon DRS' request, including following any certification re-

lated to Prime Vendor's compliance with the Security Policies and Proce-
dures, meet with State of Washington’s Security Program Representatives 
to discuss Prime Vendor's certification, the Security Policies and Proce-
dures or other related matters. 
 

The Prime Vendor Information Security Officer's participation shall not be charge-
able to DRS. 

 
(c) Security Certifications.  [DRAFTING NOTE:  REVISE IF PRIME 

VENDOR IS NOT CERTIFIED UNDER ISO OR OTHER APPLICABLE STAND-
ARD; RETAIN BALANCE OF PARAGRAPH RELATING TO RECEIPT OF AU-
DIT RESULTS AND REMEDIATION OBLIGATIONS]  Prime Vendor represents 
and warrants to DRS that Prime Vendor is certified under ISO (International Or-
ganization for Standardization) and IEC (International Electrotechnical Commis-
sion) ISO/IEC 27000, series of Information Security Management Systems stand-
ards ("ISO Security Standards"), and Prime Vendor shall maintain such certifica-
tions on an on-going basis.  Prime Vendor shall provide DRS with a copy of such 
certifications upon request.  Prime Vendor shall provide DRS with full and complete 
copies of any ISO Security Standards audits and reviews, and other security au-
dits, reports and reviews, whether conducted internally by Prime Vendor or through 
a Third Party, within five (5) days of a request by DRS and within twenty (20) days 
of Prime Vendor's receipt of such audits, reports and reviews.  If there are defi-
ciencies cited and/or recommendations made, the Prime Vendor Information Se-
curity Officer, the Prime Vendor Executive Sponsor and other appropriate person-
nel from Prime Vendor shall meet to review the deficiencies and recommendations 
and develop a plan of action to address such items.  The implementation of any 
measures to address deficiencies and/or recommendations shall not be chargea-
ble to DRS.    

 
1.4 Conflicts in Interpretation.  In resolving any inconsistencies relating to the Agree-

ment, the following order of precedence shall be followed:   
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(a) First, and most senior, applicable Laws;  
  
(b) Second, the terms contained in the main body of the Agreement;  
 
(c) Third, the terms contained in any Schedule, Exhibit (except for Project 

Agreement and Contract Supplement) and/or Attachment to the Agreement, provided that 
no order of precedence shall be given among them;  

 
(d) Fourth, the terms contained in the main body of a Project Agreement and/or 

Contract Supplement;  
 
(e) Fifth, the terms contained in any Schedule, Exhibit and/or Attachment to a 

Project Agreement and/or Contract Supplement other than the Project Schedule and any 
Statement of Work, provided that no order of precedence shall be given among them;  

 
(f) Sixth, the Statement of Work document, if any, for the applicable Project 

Agreement and/or Contract Supplement; 
 
(g) Seventh, the Joint Resource Plan, if any, for the applicable Project Agree-

ment and/or Contract Supplement; 
 
(h) Eighth, the Project Schedule, if any, for the applicable Project Agreement 

and/or Contract Supplement;  
 
(i) Ninth, the ERA RFP Response; and  
 
(j) Tenth, any Documentation (to the extent not included in one of the preced-

ing subsections) in the order of precedence contained in the definition thereof.  
 

All RFP Responses, including the ERA RFP Response, are incorporated in by reference and 
made a part of the Agreement. 

 
Prime Vendor Implementation Methodologies will be used in the ERA Project and may be used 
in future projects.  Using such Prime Vendor Implementation Methodologies may involve the in-
clusion of terms and conditions, and the use of processes, protocols, workflows, assumptions or 
other features that the parties are required to follow.  Including, using, following or implementing 
such Prime Vendor Implementation Methodologies shall not alter or modify Prime Vendor’s obli-
gations under the Agreement or any Project Agreement or Contract Supplement.  Without limiting 
the generality of the foregoing, to the extent a "project charter," a "project management plan," 
"project initiation plan," "test materials" or similar documents are developed for the ERA Project 
or other project, such items must be developed consistently with the terms of the Agreement, and 
any deviation from the terms of the Agreement because of the Prime Vendor Implementation 
Methodologies or otherwise, will not be deemed to amend or modify the terms of the Agreement, 
and the parties expressly disclaim that such changes amend the Agreement through course of 
dealing, by operation of law or otherwise. 

 
1.5 Definitions and Construction.  Capitalized terms used herein shall have the 

meanings ascribed to them in Schedule 1.5, or in any other Schedule, Exhibit or Attachment.  
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Any project-specific definitions, if any, shall be included in the applicable Project Agreement or 
Contract Supplement.  The words "include", "including" and variations thereof, will not be deemed 
to be terms of limitation, but rather will be deemed to be followed by the words "without limitation".  
Any reference herein to a particular Article or Section number (e.g., "Article 7" or "Section 7.1"), 
shall be deemed a reference to all Sections of the Agreement that bear sub-numbers to the num-
ber of the referenced in the Article or Section (e.g., a reference to Article 9 includes Section 9.1 
through 9.14, and a reference to Section 9.1 includes reference to Sections 9.1.1, 9.1.2, etc.).  
The terms "hereof," "hereunder," "herein" and words of similar import will refer to the Agreement 
as a whole and not to any particular provision of the Agreement.  Definitions in the Agreement 
apply equally to the singular and plural forms of the defined terms.  Unless otherwise expressly 
specified, all references to "days" without any designation of "calendar" or "business" will be 
deemed to be references to calendar days and not business days.  All references to "business 
days" shall mean Monday through Friday, excluding Holidays.  When calculating the time period 
before which, within which or following which any act is to be done or step taken pursuant to the 
Agreement, the date that is referenced in calculating such period will be excluded (for example, if 
an action is to be taken within two (2) days of a triggering event and such event occurs on a 
Tuesday then the action must be taken by Thursday).  If the last day of a business day period is 
a non-business day, the period in question will end on the next succeeding business day.   

 
1.6 Prime Vendor Agreements.  Following the Effective Date, if Prime Vendor ac-

quires a new Affiliate and such new Affiliate is a party to one (1) or more agreements with DRS, 
DRS has the right, but not the obligation, to subject the products, software and services set forth 
in such Affiliate agreement to the terms of the Agreement, as set forth herein.  Within thirty (30) 
days following DRS' written notice to Prime Vendor that such Affiliate agreement products and 
services will be subject to the terms of the Agreement. Without limiting the generality of the fore-
going, any such preexisting agreements shall be deemed merged into this Agreement and this 
Agreement shall control. 

 

ARTICLE 2 
PROJECT AGREEMENTS AND CONTRACT SUPPLEMENTS 

 
2.1 General.  DRS shall license Solutions, and purchase Services and Equipment 

from Prime Vendor and/or any subcontractors pursuant to the terms of a Project Agreement for 
project-related initiatives (a "Project Agreement"), and a contract supplement for non-project 
related initiatives (a "Contract Supplement").  The ERA Project Agreement is attached as Ex-
hibit 1.  All future Project Agreements developed by the parties shall be substantially in the same 
form and format as the ERA Project Agreement, and, to the extent applicable, Contract Supple-
ments, and future Project Agreements and Contract Supplements shall be consistent with the 
terms and conditions contained in the Agreement.  

 
2.2 Purchase Orders; Effectiveness of Project Agreements and Contract Supple-

ments.  All purchases of Services and/or the incurrence of any other monetary obligations arising 
under the Agreement, including any Project Agreement and Contract Supplement shall require a 
purchase order, duly authorized and signed by the DRS Project Director or designee, in order to 
create a binding obligation on DRS.  Prime Vendor acknowledges that DRS is not obligated under 
the Agreement to issue any purchase orders. 
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ARTICLE 3 
DELIVERY OF SOLUTIONS 

 
[DRAFTING NOTE:  IF PRIME VENDOR IS NOT THE OWNER OF THE BPMS SOLUTION, 
THIS SECTION WILL BE MODIFIED TO BE CONSISTENT WITH THE BPMS LICENSE AND 
SUPPORT AGREEMENT SIGNED BY THE BPMS SOLUTION PROVIDER] 

 
3.1 Solution License.   
 

3.1.1 Solution License – Grant of License.  [DRAFTING NOTE:  TERMS OF 
LICENSE MAY BE ADJUSTED DEPENDING ON THE FINAL PROPOSED LICENSING 
MODEL SELECTED]  Subject to further terms and conditions of the Agreement, Prime 
Vendor grants to DRS and its Affiliates a perpetual, non-exclusive, non-transferable (ex-
cept as permitted under the terms set forth in Section 15.12), unlimited use, user and user 
type in connection with its business operations, non-assessable, irrevocable (except as 
provided in the last paragraph of Section 10.3), worldwide, fully paid (once all then-appli-
cable Solution License Fees relating to the particular Solution  item have been paid), multi-
site and Enterprise-Wide license for DRS, its Affiliates and their Authorized Users to: (a) 
use the Solution and the Documentation; (b) at no additional Solution License Fee, trans-
fer and operate the Solution on a different operating system and/or on different equipment; 
and (c) make as many production and non-production copies of the Solution as DRS 
deems necessary, including for training and education, development and archiving pur-
poses.  For purposes of the Agreement and without limiting the generality of the foregoing, 
the term “Enterprise-Wide” shall mean the right to use the Solution across the entire spec-
trum of business and operational activities involving DRS and its Affiliates, now and in the 
future, directly or indirectly, including any and all growth of DRS and its Affiliates.  To the 
extent that DRS licenses a Solution from Prime Vendor that is supplied by a Third Party, 
Support and Maintenance Services Fees shall be separately charged to DRS. 

 
3.1.2 Construction and Interpretation of License and Right to Use Terms.  

Prime Vendor acknowledges that the intent of the scope of the Solution license is to make 
DRS' rights to use the Solution as broad as possible and, accordingly, the language in 
Section 3.1.1 shall not be interpreted strictly or narrowly in favor of Prime Vendor.   Fur-
thermore, if Prime Vendor develops future limitations, qualifications and/or restrictions in 
how it licenses the Solution to its customers, such future limitations, qualifications and/or 
restrictions shall have no effect on the scope of the Solution license granted herein to 
DRS, and Prime Vendor expressly disclaims the right to claim otherwise. 

 
3.1.3 Restrictions.  Other than the rights granted to DRS herein, no Intellectual 

Property Rights to the Solution are transferred to DRS under the Agreement.  DRS shall 
not disassemble, reverse compile, reverse engineer or otherwise translate the Solution; 
provided, however, that DRS shall have the right to use the Solution for purposes of cre-
ating Interfaces. 
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 3.2 Deliverables.   
 

3.2.1 General.  As part of a Project Agreement, Contract Supplement, Change 
Order or other applicable document or request, Prime Vendor may prepare and/or provide 
Deliverable(s) for DRS.  

 
3.2.2 Review and Certification of Deliverables.  Each Deliverable shall be in a 

form, format, and in such detail as is necessary to:  (a) in the case of Deliverables in 
respect of which specifications have been developed, cause it to conform to such specifi-
cations; or (b) in the case of Deliverables in respect of which specifications have not been 
developed, considering the purpose of the Deliverable, cause it to be reasonably accepta-
ble to DRS; and (c) be of fit quality, including meeting any quality standards as may be set 
forth in a Project Agreement or Contract Supplement (the applicable acceptance criteria 
for a Deliverable under the foregoing subsections shall constitute the "Certification Cri-
teria" for the purposes of this Section).  Prior to delivery to DRS, Prime Vendor shall per-
form a systematic review of each Deliverable and shall, at the time of delivery to DRS, 
confirm in writing that the Deliverable conforms to Certification Criteria.  Following receipt 
of the applicable Deliverable and within the review period that is applicable to the Deliver-
able (or if none is specified, then within a reasonable period of time) (the "Review Pe-
riod"), DRS shall review the Deliverable.  If the Deliverable does not conform to its Certi-
fication Criteria, DRS will promptly notify Prime Vendor of the deficiencies, but no later 
than within the Review Period, and Prime Vendor will promptly modify the Deliverable and 
resubmit it to DRS for its review.  The process described above will repeat until the Deliv-
erable conforms to its Certification Criteria, and once this condition is met the Deliverable 
will be certified by DRS.  To the extent the failure of the Deliverable to conform to the 
Certification Criteria was caused by Prime Vendor, Prime Vendor shall perform its obliga-
tions relating thereto without additional cost or expense to DRS.  The parties acknowledge 
that certain Deliverables, such as design and configuration documents, will be subject to 
further activities, such as unit, systems and integration and user acceptance testing.  If, 
upon testing or other confirmation process, a Deliverable that was previously certified does 
not meet the intended functionality due to a Prime Vendor error or design flaw, then the 
corrections required will be provided by Prime Vendor at no cost to DRS.   

 
If the previously certified Deliverable does not meet the intended functionality due to a 
change in DRS' requirements or a DRS error in communicating its requirements, then any 
correction shall be subject to a charge pursuant to a Change Order.  Any extension of time 
permitted by DRS where the Certification Criteria are not met does not waive any rights 
or remedies DRS has with respect to an Event of Default for failure of Prime Vendor to 
meet a Critical Milestone Due Date.   

 
3.2.3 Certification Form.  Upon accepting any Certified Deliverable submitted 

by Prime Vendor, DRS shall provide Prime Vendor with written acceptance of such Deliv-
erable by the signing of the Certification Form set forth in Schedule 3.2.3 by the DRS 
Project Director, or her or his designee.  No other form of certification, such as email com-
munications, oral information or otherwise, shall be effective for purposes of certification, 
payment or otherwise, and shall not be effective against DRS. 
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3.2.4 Ownership of Deliverables.   
 

(a) Ownership of Non-Software Based Deliverables.  Subject to 
Prime Vendor's rights under Section 3.2.5, DRS shall be and remain the sole and 
exclusive owner of any non-software-based Deliverables, such as designs, config-
uration outputs, test scripts, test data bases, workflow diagrams and schematics 
and reports developed by Prime Vendor for or on behalf of DRS.   

 
(b) Ownership of Interface and Extension Deliverables.  Subject to 

Prime Vendor's rights under Section 3.2.5 and the further terms of this Section, all 
Interfaces and Extensions paid for by DRS and developed by Prime Vendor shall 
be and remain the sole and exclusive property of DRS.  If Prime Vendor wants to 
make such Interfaces or Extensions available to any other customer, or wants to 
incorporate the Interface and/or Extension in its base software or service offering, 
then ownership of such item will transfer to Prime Vendor upon written notice and 
agreement by Prime Vendor that: (i) Prime Vendor shall include the Support and 
Maintenance Services with respect to such items (whether or not such items were 
previously covered by Support and Maintenance Services); (ii) any Support and 
Maintenance Services Fees or other fees relating to such items separately paid by 
DRS (i.e., any separate charges shall be eliminated); and (iii) DRS shall not be 
obligated to pay any license fees for such Interfaces or Extensions. 

 
(c) Work-For-Hire.  In developing a Deliverable that is owned by DRS, 

the parties agree that such ownership shall inure to the benefit of DRS from the 
date of the conception, creation or fixation of the Deliverable in a tangible medium 
of expression, as applicable, and that all newly created copyright aspects of such 
Deliverables shall be considered "works-made-for-hire" within the meaning of the 
Copyright Act of 1976, as amended.  If and to the extent such Deliverables, or any 
part thereof, are not considered "works-made-for-hire" within the meaning of the 
Copyright Act of 1976, as amended, Prime Vendor shall be deemed to have ex-
pressly assigned to DRS all exclusive right, title and interest in and to such Deliv-
erables without further consideration, and Prime Vendor agrees to promptly exe-
cute all such documents as may be requested by DRS to evidence and/or perfect 
DRS' Intellectual Property Rights therein. 

 
3.2.5 Pre-Existing and Independently Developed Intellectual Property.  

Each party (and/or its Third Party licensors) is and shall remain the owner of all right, title 
and interest in and to that party’s Intellectual Property Rights that existed prior to the Ef-
fective Date and in and to that party’s Intellectual Property Rights that may be inde-
pendently developed by such party on or after the Effective Date. 

 
3.2.6 Support for Interfaces, Extensions and other Software-Based Deliver-

ables. For new or additional Interfaces, Extensions and other software-based Delivera-
bles that are not required to meet a DRS Business and Technical Requirement, Prime 
Vendor shall include proposed Support and Maintenance Services Fees in connection 
with the Change Order process to enable DRS to determine whether it wants Prime Ven-
dor to provide Support and Maintenance Services for such Interfaces, Extensions and 
other software-based Deliverables, provided that such Support and Maintenance Services 
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Fees cannot exceed twenty-two percent (22%) of the development fees.  Support and 
Maintenance Services for such Interfaces, Extensions and other software-based Deliver-
ables shall include the obligation of Prime Vendor to retrofit such Interface, Extension or 
other Deliverable to, and maintain the compatibility with, all Enhancements.   

 
3.2.7 Third-Party Agreements.  Any agreement entered into by Prime Vendor 

and a Third Party in connection with Deliverables under the Agreement shall include the 
same terms as those appearing in Section 3.2.4 to ensure that DRS obtains the same 
rights in the works generated under such Third Party agreement as those set forth in Sec-
tion 3.2.4. 

 
3.3 Integrations, Interfaces, Extensions and Other Software-Based Deliverables.   
 

3.3.1 Development of Integrations, Interfaces, Extensions and Other Soft-
ware-Based Deliverables.  From time-to-time, Prime Vendor and DRS may agree to de-
velop Integrations, Interfaces, Extensions and other software-based Deliverables, which 
agreement shall be memorialized pursuant to Project Agreement or Contract Supplement.  
The Project Agreement or Contract Supplement shall specify the ownership rights, if any, as 
between DRS and Prime Vendor, and any additional Support and Maintenance Services 
Fees for such developments.  If no ownership rights are specified in such Project Agreement 
or Contract Supplement, ownership shall vest with Prime Vendor, provided that DRS shall 
have a perpetual, unlimited, royalty-free, Enterprise-Wide license to such Integrations, Inter-
faces, Extensions or other software-based Deliverables.  Custom-developed Integrations, 
Interfaces, Extensions and/or other software-based Deliverables shall be considered a De-
liverable for purposes of the Agreement.  With respect to each such Integration, Interface, 
Extension and other software- based Deliverable, Prime Vendor shall provide to DRS the 
Documentation for all such Integrations, Interfaces, Extensions and software-based Deliver-
ables, including, as applicable, API documentation, record layouts, design documentation, 
functional specifications, technical specifications, data transformations and data aggrega-
tions.  DRS shall not be obligated to make and shall be excused from making any final pay-
ment due to Prime Vendor for such development items until all such Documentation is re-
ceived and accepted by DRS.  Prime Vendor shall make available to DRS for purchase at 
the additional Support and Maintenance Services Fees as specified in the Project Agreement 
or Contract Supplement on an annual basis Support and Maintenance Services for any Inte-
gration, Interface, Extension and/or other software-based Deliverable, which Support and 
Maintenance Services shall include retrofitting, installing, implementing and maintaining the 
compatibility of such Integration, Interface, Extension and/or software-based Deliverable to 
and with all New Versions. 
 

3.3.2 Cooperation on Integrations and Interfaces.  Prime Vendor acknowledges 
that DRS is working with a number of Third Parties to develop, maintain and support various 
DRS systems and that it may be necessary to implement one or more Integrations and Inter-
faces between and among a Solution and such systems.  Prime Vendor shall cooperate and 
work with DRS and such Third Parties, as applicable, to implement and use standard Inte-
grations and Interfaces or develop and implement custom developed Integrations and Inter-
faces, in accordance with the terms of this Section, as necessary to allow information to pass 
from DRS' systems to the Solution, and vice-versa.  Such cooperation may include, among 
other things, Prime Vendor’s attendance at meetings with DRS personnel and/or Third Par-
ties and making available to DRS and Third Parties Prime Vendor's API specifications, data 
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schemas and other Documentation required for the development of the Integrations and In-
terfaces.  Prime Vendor shall attend DRS-requested telephonic meetings upon two (2) busi-
ness days’ notice by DRS and DRS-requested in-person meetings at DRS upon four (4) 
business days’ notice by DRS.  All such cooperation and meeting participation provided by 
Prime Vendor during the pendency of or in connection with any project concerning the im-
plementation of a Solution (by Prime Vendor or a Third Party) shall be at no additional cost 
or expense to DRS. 
 
3.4 Documentation.   
 

3.4.1 General.  For each component of a Solution, Prime Vendor shall provide to 
DRS Documentation that is reasonably detailed and complete and that accurately describes 
the functional and operational characteristics of the Solution.  Prime Vendor shall provide to 
DRS updated versions of all such Documentation as soon as reasonably practical following 
its release by Prime Vendor, but in no event later than ten (10) business days following de-
livery of any Enhancements to DRS.  Updated Documentation will be at least as detailed as 
the Documentation issued to DRS with any initial Solution delivery.  The date, version and/or 
release number of each and every item of Documentation that is applicable to a particular 
Solution will be specified in the applicable Project Agreement or Contract Supplement.  For 
any Interfaces and Extensions and other software-based Deliverables, the Interface and Ex-
tension software shall internally document in the source code, instructions and pointers on 
how the Interface or Extension operates, and replicates such instructions and pointers in 
separate written Documentation.  The level of detail required for Interface Documentation 
shall be sufficient to enable a reasonably skilled programmer to update, retrofit and/or in-
tegrate the Deliverables to future versions and releases of the Solution or other computer 
programs to which the Interface interfaces or Extension operates. 

 
3.4.2 Additional Documentation.  Prime Vendor’s Documentation shall include 

detailed user-level descriptions of the changes in a release and the impact of such 
changes, detailed, comprehensive and complete technical release notes that identify all 
changes in a release and/or Enhancement.  Prime Vendor agrees to continually work to 
improve and enhance the level of detail contained in its Documentation. 
 
3.5 Project Management, Performance and Other Tools, Utilities, Etc.  Prime Ven-

dor shall grant to or acquire for DRS a  royalty-free license during the term of the Agreement to 
all Prime Vendor (or its Affiliate’s or subcontractors)-owned utilities and tools used by Prime Ven-
dor to provide Services and/or in connection with a project, and, to the extent such licenses are 
sub-licensable by Prime Vendor to DRS, a license to Third Party-owned utilities and tools used 
by Prime Vendor to provide Services and/or in connection with a project, including all tools and 
utilities used by Prime Vendor to provide project management, implementation, evaluation and 
operational, maintenance and support Services, and all tools and utilities used by Prime Vendor 
to provide performance monitoring, testing, managing and support of the Solution (collectively, 
"Prime Vendor Tools and Utilities").  During the pendency of a project, Prime Vendor shall 
provide training and education on the use of the Prime Vendor Tools and Utilities. The Prime 
Vendor Tools and Utilities shall be set forth in the applicable Project Agreement or Contract Sup-
plement.  For so long as the Agreement is not terminated and Prime Vendor is providing Support 
and Maintenance Services to DRS, Prime Vendor shall provide updated versions and/or all new 
Prime Vendor Tools and Utilities as such updated versions are available, all at no additional cost 
to DRS. 
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3.6 Source Code. 
 

3.6.1 Source Code Escrow Agreement.  The Source Code and other Deposit 
Materials for all Solutions licensed to DRS hereunder shall be deposited in escrow located 
in the United States, and shall be subject to release, all in accordance with the terms and 
conditions of the Source Code Escrow Agreement.  The Source Code Escrow Agreement 
is supplementary to the Agreement.  Prime Vendor shall make and cause to be made 
deposits of the Deposit Materials for the Source Code Escrow Agreement within thirty (30) 
days of the Effective Date.  If Prime Vendor fails to deposit all such Deposits within the 
initial thirty (30) day time period, and thereafter, within the time frames specified in the 
Source Code Escrow Agreement, provided such failure is not cured by Prime Vendor 
within thirty (30) days following receipt of written notice of such failure, without limiting any 
other rights and remedies that may be available to DRS, DRS shall have the right to:  (a) 
seek specific performance of the Deposit obligations in the Source Code Escrow Agree-
ment, and Prime Vendor hereby waives all defenses associated with such remedy; (b) 
withhold payment of any and all amounts then due or that may become due to Prime 
Vendor; (c) obtain release of the Source Code and other Deposit Materials in accordance 
with the Source Code Escrow Agreement; and/or (d) terminate the Agreement for a Prime 
Vendor Event of Default in accordance with Article 10.   

 
3.6.2 Source Code License.  Upon any release of the Deposits to DRS under 

the Source Code Escrow Agreement, DRS shall have a perpetual, non-exclusive, non-
transferable (except as permitted under the terms set forth in Section 15.12), unlimited 
user, non-assessable, irrevocable, worldwide, fully paid and multi-site license (and subli-
cense with respect to Third Party Solutions) either directly or through a Third Party retained 
by DRS, to use, modify, adapt, execute, compile and create derivative works of the De-
posits for DRS' internal use and uses consistent with the terms set forth in Section 3.1.1 
in order to support and enable DRS' continued use of the Solution.   

 
3.7 Technical Assistance and Knowledge Transfer.  Prime Vendor shall transfer 

any knowledge it possesses which is necessary for the day-to-day operation of the Solution(s) to 
DRS employees and contractors designated by DRS so that DRS will be able to operate and 
support the Solution(s) on a going forward basis ("Knowledge").  The transfer of Knowledge shall 
consist of Prime Vendor instructing, educating and training DRS personnel with respect to the 
following, to the extent within Prime Vendor’s Knowledge: 
 

(a) The BPMS Solution, ERA and other Solutions and all Interfaces between 
and among the BPMS Solution, ERA and other Solutions and Third Party software; 

 
(b) Enhancements to the Solution and Interfaces; 

 
(c) All data files, file and data definitions and relationships, data definition 

specifications, data models, program and logic, interfaces, algorithms, program architec-
ture, design concepts, system designs, program structure, sequence and organization, 
screen displays and report layouts relating to the Solution; 
 



Appendix D.6 Technology Agreement  

Employer Reporting Application Project 
 

  

July 21, 2015 Page 23 of 118 DRS RFP 16-01 

 

(d) All available maintenance and support tools, utilities, diagnostic programs 
and supporting programs utilized by Prime Vendor in the support and maintenance of the 
Solution, Interfaces and other Deliverables; 
 

(e) Available Documentation;  
 

(f) Security requirements and methodologies implemented under the terms of 
this Agreement to prevent or detect unauthorized access, and any networking security 
tools; 
 

(g) Methodologies that address traffic management, workload balancing, seg-
mentation, routing and overall network performance analysis; 
 

(h) The installation/maintenance of tools to support network performance anal-
ysis; 
 

(i) Management and troubleshooting, including how to install and utilize man-
agement and remote troubleshooting tools; 
 

(j) Maximizing the use of the Solution, Interfaces and other Deliverables to 
perform key operational functions, including data backups, program downloads and secu-
rity checks and how to automate such functions to minimize manual intervention; and 
 
 (k) Any and all updated, changed or revised policies, practices, procedures, 
processes and/or techniques with respect to the Knowledge previously transferred to DRS 
hereunder. 

 
If and when the Deposit Materials are released to DRS, Prime Vendor shall cooperate with and assist 
DRS in the transfer of Knowledge and in such other aspects of the Solutions or their operation as 
may be reasonably necessary to facilitate DRS' understanding and use of the Deposit Materials. 

 
3.8 DRS Participation in Product Development.  The terms set forth in this Section 

shall apply to the manufacturer of the Solution, and accordingly if Prime Vendor is not the manu-
facturer of the Solution, Prime Vendor shall secure the following rights stated herein for the benefit 
of DRS. 
 

3.8.1 Advisory Council.  Prime Vendor shall permit DRS to participate on Prime 
Vendor’s advisory or other councils and committees, including any of its "Technical Design 
Workshops" or similar advisory groups.  If Prime Vendor has any councils, committees, 
retreats, "Technical Design Workshop" or other similar forums in which Prime Vendor’s 
top tier customers are entitled to participate, DRS shall be granted participation rights on 
no less favorable terms as Prime Vendor’s other top tier customers. 

 
3.8.3 Early Adopter Status.  From time-to-time, Prime Vendor allows certain 

customers to become "early adopters" of new, improved and/or emerging software prod-
ucts ("Emerging Products").  Prime Vendor shall advise DRS of any Emerging Products 
that relate to the Solution and, as appropriate, other Prime Vendor products.  DRS shall 
have the right to become an early adopter of any such Emerging Products, in which event 
the parties shall develop a Project Agreement or Contract Supplement that shall address, 
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as appropriate:  (a) fees, if any, to be paid to Prime Vendor; (b) implementation, training, 
support and other related services associated with installing and operating the Emerging 
Product; and/or (c) any additional equipment required, on a loaner or other basis, to oper-
ate the Emerging Product. 

 
3.8.4 Development Participation.  Prime Vendor will provide DRS with written 

notice of any features and functionality that are planned in new releases and versions 
generally within thirty (30) days, but no later than sixty (60) days, after Prime Vendor first 
identifies such for a particular release or version.   

 

 
Article 4 

Equipment 
 

The following terms and conditions shall apply to any equipment purchased by DRS from Prime 
Vendor.  DRS does not anticipate purchasing equipment in connection with the ERA Project. 

 
4.1 Delivery of Equipment. 

 
4.1.1 Delivery Costs; Changes in Delivery Location.  Prime Vendor shall 

cause the Equipment, if any, to be delivered to the applicable DRS-specified installation 
location on the date specified in the applicable Project Agreement or Contract Supplement 
using the method of transportation required to meet the delivery date(s) specified therein.  
Equipment shall in no event be left or dropped off at DRS' loading dock, and delivery will 
not have occurred until the Equipment is delivered to the applicable DRS-designated data 
center room, designated staging area or other location.  All costs associated with delivery 
of the Equipment to DRS (freight, rigging and insurance) shall be included in the purchase 
price for the Equipment and not charged in a separately issued invoice. At any time prior 
to delivery of the Equipment, DRS shall have the right to designate a different delivery 
location for the Equipment.  To the extent that such change in delivery location results in 
changes to the delivery dates for the Equipment, such changes shall be implemented in 
accordance with the Change Order terms of Section 5.3.  All Equipment shall be subject 
to the testing and acceptance procedures set forth in Section 6.9. 

 
4.1.2 Delivery Delays Requested by DRS.  Unless otherwise agreed by the 

parties, upon ten (10) days prior written notice to Prime Vendor and prior to the scheduled 
Equipment shipment date, DRS shall have the right to suspend or reschedule delivery of 
any Equipment at no cost or expense to DRS; provided, however, that DRS shall reim-
burse Prime Vendor for any reasonable, actual and documented warehousing or other 
similar expenses incurred by Prime Vendor as a result of a delivery suspension that con-
tinues for more than ninety (90) days.  If DRS suspends or reschedules any Equipment 
delivery date as provided herein less than ten (10) days before the originally scheduled 
shipment date for the applicable Equipment, Prime Vendor shall accommodate such re-
quest, and DRS shall reimburse Prime Vendor for any reasonable, actual and documented 
warehousing or other similar expenses incurred by Prime Vendor as a result of such sus-
pension or rescheduling. 
 

4.1.2 On-Site Receipt of Equipment.  Prime Vendor personnel will be on-site 
at the DRS-specified data center room, staging area or other location at the time the 
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Equipment is delivered.  Such personnel will receive, unpack and inventory the Equipment 
and inspect such Equipment for damage.  Prime Vendor will report to DRS and resolve all 
shipping errors, inventory discrepancies and damaged or defective materials.  Receiving 
and unpacking shall be performed in a staging area previously designated for the storage 
and unpacking of Equipment.  Such area will be selected based on a location that mini-
mizes movement of material and personnel through the installation site.  Prime Vendor 
shall utilize materials such as plywood or masonite as necessary to prevent heavy objects 
from damaging floors, walls and doors.  Prime Vendor shall perform general cleaning of 
the installation area (e.g., clearing floors of debris, packing material, etc.) on a regular 
basis throughout the installation period.  Rubbish shall be disposed of at Prime Vendor’s 
expense and in compliance with local requirements and DRS Policies.  If Prime Vendor 
fails to maintain and clean the installation site in accordance with this Section, DRS shall 
have the right to invoice Prime Vendor for all costs and expenses related to such cleaning, 
and such invoices shall be due and payable within fourteen (14) days following the date 
of the invoice.  At its option, DRS shall have the right to set off any such costs and ex-
penses against any amounts due or to become due to Prime Vendor. 
 
4.2 Title; Risk of Loss.  Title and risk of loss to any Equipment shall pass to DRS 

upon delivery of such Equipment to the DRS-designated installation site (e.g., DRS' data center); 
provided, however, that such title transfer shall in no way constitute a waiver of any acceptance 
rights and remedies that may be available to DRS under the Agreement, and provided further that 
Prime Vendor shall at all times remain responsible for any damages associated with such Equip-
ment that are based upon the fault or negligence of any Prime Vendor employee, agent and/or 
subcontractor. 
 

4.3 New Equipment; Substitutions.  All Equipment shall be new and shall not contain 
any replacement or refurbished parts or components.  Prime Vendor shall not substitute any 
Equipment, or component thereof, with any other equipment, or component thereof, without DRS' 
prior written consent.  Prime Vendor may be permitted to temporarily substitute any Equipment, 
or component thereof, if all of the following conditions are met:  (a) the substitute equipment, or 
component thereof, is equivalent or better in form, fit, function, capacity and performance than 
the ordered Equipment, or component thereof; (b) Prime Vendor is unable to meet the delivery 
requirements of DRS in the absence of such substitution; (c) Prime Vendor provides reasonable 
prior written notice of the substitution to DRS; and (d) DRS consents in writing to the proposed 
substitution.  If Prime Vendor substitutes any Equipment, or component thereof, as described 
herein, the cost of installation and removal of such substitute Equipment shall be borne solely by 
Prime Vendor.  Title to and risk of loss for the substitute Equipment, unless accepted by DRS as 
a permanent substitution, shall at all times remain with Prime Vendor. 

 
4.4 Equipment Testing.  Upon delivery of any item of Equipment to DRS, Prime Ven-

dor shall test the Equipment components (including the related operating system software) in 
accordance with the applicable Equipment manufacturer’s standard diagnostic procedures, appli-
cable DRS Policies (including related to any data center Third Party procedures) and other testing 
criteria deemed reasonably necessary by DRS to verify and confirm that the Equipment compo-
nents (including the related operating system software) operate in accordance with such manu-
facturer’s specifications and certify that the Equipment is ready for software loading.  If any non-
conformities are discovered during Equipment testing, Prime Vendor promptly shall correct such 
non-conformities.  For equipment purchased by DRS from a Third Party, DRS shall be responsible 
for the testing of the equipment and will provide Prime Vendor with notice when it has completed 
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its testing.  Thereafter, Prime Vendor shall perform such reviews of DRS' equipment to enable 
Prime Vendor to certify the configurations, and if Prime Vendor cannot so certify, provide written 
notice of any additional items or components needed for certification.  This process shall continue 
until Prime Vendor is able to certify DRS' equipment for purposes of software loading, and upon 
such certification shall sign and deliver the Certification Form to DRS.    
 

4.5 Equipment Maintenance.  DRS shall have the right to obtain maintenance ser-
vices for any Equipment purchased from Prime Vendor directly from the manufacturer or any 
other Third Party. 

 

ARTICLE 5 
PROJECT AND IMPLEMENTATION SERVICES 

 
Prime Vendor shall provide the Services as described in a Project Agreement or Contract Sup-
plement, and when providing such Services shall comply with the further terms and conditions set 
forth in this Article. 
 

5.1 Project Management Services.  For projects in which Prime Vendor is performing 
project management Services, Prime Vendor shall act as the project manager and shall perform 
all customary duties of a project manager, including performing the day-to-day project manage-
ment duties, managing the provision and coordination of the Services provided by Prime Vendor, 
reporting on the progress of or delays involving DRS, and managing to complete the project on-
time and within the Fixed Fee or budget.  Without limiting the generality of the foregoing, Prime 
Vendor shall provide the following project management Services, which Services may be supple-
mented as specified in a Project Agreement. 

 
5.1.1 Project Status and Other Meetings.  On the dates and locations specified 

in the Statement of Work and/or Project Schedule and other dates as reasonably re-
quested by DRS, the Prime Vendor Project Director, the Prime Vendor Project Man-
ager(s), the DRS Project Director and applicable DRS Project Manager(s) and other ap-
propriate representatives of the parties shall discuss the status of the project ("Project 
Status Meetings").  Project Status Meetings for the ERA Project shall be held weekly or 
as otherwise set forth in a Project Agreement, at DRS' campus.  DRS may, at its sole 
discretion, elect to conduct Project Status Meetings via telephone or other electronic 
means. 
 
At least two (2) business days before each Project Status Meeting, Prime Vendor shall 
create and distribute to all meeting participants, a meeting agenda, and send the Project 
Status Report electronically to DRS.  At each Project Status Meeting, the parties shall 
review the Project Status Report and discuss any existing or newly discovered Issues, 
including personnel and personnel Issues, operational Issues, progress towards project 
goals, any proposed changes to Critical Milestone or Deliverables Due Dates and other 
Issues relevant to the project.  Prime Vendor shall keep minutes of the meetings and shall 
include such minutes in the next Project Status Report. 
 
In addition, Prime Vendor shall create, maintain, update and circulate to applicable per-
sonnel a separate schedule that identifies the time, place, location and participants for all 
Project Status Meetings, other status meetings, team meetings, executive briefings and 
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other meetings relating to the project.  For all Prime Vendor-arranged or conducted meet-
ings: (a) Prime Vendor shall discuss such dates for meetings in advance with all key per-
sonnel from DRS who need to attend such meetings to avoid scheduling the meetings 
when there are scheduling conflicts, and conflicts of availability for key personnel of DRS; 
and (b) Prime Vendor shall prepare all meeting materials and present them to the meeting 
attendees sufficiently in advance of the meeting to permit time for review by the recipients. 
 

5.1.2 Project Status Reports and Feedback. 
 
(a) General.  The Project Status Report shall conform to the form, for-

mat, frequency, quality standards, content structure, minimum data sets, nomen-
clature and other operational program management systems adopted by DRS, and 
be signed by the Prime Vendor Project Director (or Prime Vendor Project Manager 
if there is no Prime Vendor Project Director) and include: 

  
(i) Excerpts from project issue logs based on escalation criteria 

as specified by DRS' approved processes; 
 
(ii) Excerpts from project risks logs based on escalation criteria 

as specified by DRS' approved processes; 
 
(iii) The project budget plan, both actual funds expended and 

those to be encumbered; 
 
(iv) A separate section identifying the accomplishments and Is-

sues encountered since the last Project Status Report, and suggestions 
and proposed actions for dealing with and resolving such Issues, including 
identifying and explaining actual delays and expected delays, and the im-
pact of such Due Date delays and expected delays, relating to the State-
ment of Work, Project Schedule and Deliverable Due Dates and Critical 
Milestone Due Dates; 
 

(v) A separate section identifying previously-reported Issues, 
the date such Issue was previously reported, and the action taken to ad-
dress such Issues – if no action was taken by either party, Prime Vendor 
shall identify which party was required to act and identify that such party 
did not take action; 

 
(vi) The percent complete for each Deliverable, Critical Mile-

stone and other milestones and the effort remaining and/or estimated num-
ber of hours required to complete each Deliverable, Critical Milestone and 
other milestones; 

 
(vii) Thirty (30) and sixty (60) day forecasts identifying all the ac-

tivities and tasks required of the project teams and the expected Delivera-
bles and other outputs, which forecasts must be consistent with the 
timeframes set forth in the Project Schedule;  
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(viii) A cumulative summary and status of each Change Request, 
Change Response and Change Order, and a determination as to whether 
response time frame commitments are being met; 
 

(ix) Compliance with Deliverable Due Dates and Critical Mile-
stone Due Dates; 
 

(x) Status of any requests for additional Prime Vendor Person-
nel; 

 
(xi) Status of any proposed changes to any other Schedules, 

Exhibits or Attachments to a Project Agreement or Contract Supplement, 
or any proposed amendments to the Agreement;  

 
(xii) Tasks/activities accomplished and Deliverables completed 

since last Project Status Report, tasks/activities/Deliverables planned for 
completion/delivery between the issuance of the current Project Status Re-
port and the next Project Status Report and the dependencies of such 
tasks/activities/Deliverables; and 

 
(xiii) Such other matters as one party may request of the other. 

 
Issues or Risks that may arise shall be timely reported by one party to the other.  
Prime Vendor shall include in the Project Status Reports any delays by DRS and/or 
Third Parties or other circumstances as well as any Issues that are reported by 
DRS to Prime Vendor.  For any delays caused by DRS (including any failures by 
DRS personnel to fulfill its responsibilities), Prime Vendor shall identify the delay 
and/or the specific activity, task or subtask in the Project Schedule that DRS has 
not completed on time.  DRS shall have the right to assume that Prime Vendor is 
not aware of any Issues or Risks unless Prime Vendor specifically identifies such 
Issues or Risks in the Project Status Reports. 
 
No Issues or Risks shall be deleted or removed from the Project Status Report, 
issue log or risk log, respectively, until such Issue or Risk has been resolved to 
DRS' reasonable satisfaction and DRS agrees to remove the Issue from the Pro-
ject Status Report, issue log or risk log, as applicable. 
 

(b) Feedback and Updates.  DRS shall have the right, but not the ob-
ligation, to provide feedback and comment on any Project Status Report provided 
by Prime Vendor.  If DRS provides written feedback and comment to a Project 
Status Report, Prime Vendor shall incorporate into and address such feedback 
and comment in the next Project Status Report. 

 
5.1.3 Issue Management.  The issue log tool and issue management method-

ology shall be identified in each Project Agreement, and Prime Vendor shall use such tool 
and methodology to provide issue management Services.  Prime Vendor shall identify and 
report on all Issues, whether such Issues are identified by Prime Vendor or DRS, which 
arise in a project.  Without limiting the generality of the foregoing, Prime Vendor shall: 
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(a) Populate an issues and defects log as soon as Prime Vendor or 
DRS identifies an Issue or Defect; to the extent the Prime Vendor's tool is used for 
the issue and defects log, Prime Vendor shall provide DRS with the ability to di-
rectly input Issues and Defects; 

 
(b) For each Issue and Defect identified, propose to DRS a mitigation 

plan to eliminate or mitigate the Issue and/or Defect, and upon approval, Prime 
Vendor shall include the mitigation plan in the issues and defects log; 

 
(c) Monitor all outstanding Issues and report on whether the previously-

approved mitigation efforts have been or are being undertaken and then assess 
whether the mitigation efforts are successful or need further revision; and 

 
(d) Provide the current, updated issues log to the Project Manager and 

DRS Project Director on no less than a weekly basis, and such updated log shall 
be included in connection with the delivery of the Project Status Report. 

 
To the extent Prime Vendor uses an issue log tool other than DRS' tool, Prime Vendor 
shall provide DRS with unrestricted access to such issues log tool, including the ability to 
export, save and download any or all information contained in such tool relating to any 
DRS project. 

 
5.1.4 Risk Management.  The risk log tool and risk management methodology 

shall be identified in each Project Agreement, and Prime Vendor shall use such tool and 
methodology to provide risk management Services.  Prime Vendor shall provide risk man-
agement Services for both episodic and on-going Risks in a project.  Without limiting the 
generality of the foregoing, Prime Vendor shall: 

 
(a) Populate a risk log as soon as Prime Vendor or DRS identifies a 

Risk; to the extent the Prime Vendor's tool is used for the risk log, Prime Vendor 
shall provide DRS with the ability to directly input Risks; 

 
(b) For each Risk identified, propose to DRS a mitigation plan to elimi-

nate or mitigate the Risk, and upon approval, Prime Vendor shall include the miti-
gation plan in the risk log; 

 
(c) Monitor all outstanding Risks and report on whether the previously-

approved mitigation efforts have been or are being undertaken and then assess 
whether the mitigation efforts are successful or need further revision; and 

 
(d) Provide the current, updated risk log to the DRS Project Director on 

no less than a weekly basis, and such updated log shall be included in connection 
with the delivery of the Project Status Report. 

 
5.1.5 Project Financial Status.  DRS may create a project budget plan for use 

in managing a project.  If DRS develops a project budget plan, Prime Vendor will provide 
data inputs during the pendency of the project required to populate such project budget 
data based on Deliverables, Critical Milestones and milestones. 
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5.1.6 Communications Plan.  Each Project Agreement shall include a compre-
hensive communication plan which shall have at least two (2) separate components:  one 
component targeted to communications to project team members and other internal con-
stituents (internal); and a second component targeted to communications to broader DRS 
constituencies (external).  The internal constituents plan will be developed by Prime Ven-
dor with DRS input, and the DRS constituencies plan will be developed by DRS with Prime 
Vendor input. The communication plan shall include, as applicable: 

 
(a) Developing communications standards, methods, formats and tem-

plates, with Prime Vendor initially providing a variety of samples and templates 
with respect to internal and external constituencies for DRS' consideration; 

 
(b) Communicating project status for both internal and external constit-

uencies, as mutually agreed, but no less than quarterly during the pendency of a 
project; 

 
(c) Communicating team member assignments for internal constituen-

cies; 
 
(d) Communicating upcoming tasks, meetings and Critical Milestones 

for internal constituencies; 
 
(e) Communicating Issues and Risks for internal constituencies; and 
 
(f) Schedule management for internal constituencies. 

 
Prime Vendor's development of its component of the communications plan shall be a De-
liverable, subject to the terms of Section 3.2. 
 

5.1.7 Document Management and Control. 
 

(a) Form and Format.  In developing written documentation, Prime 
Vendor shall present for DRS' approval, the form and format for documentation 
templates and conventions such that all project-related documentation retains a 
consistent look and feel. 

 
(b) Repository.  For each project, using the tool or utility agreed to by 

the parties and identified in a Project Agreement, a project repository will be de-
veloped and used to track documents and other project artifacts.  Prime Vendor 
shall comply with DRS' procedures and policies relating to the use, version control 
and updating of the repository, and shall ensure that any items uploaded into the 
repository are uploaded on a timely basis, are an accurate version of the docu-
ments to be uploaded, and use the taxonomy and naming conventions approved 
by DRS.  

 
(c) Security of Documents in Prime Vendor’s Control.  Prime Ven-

dor shall ensure the security of all project materials under Prime Vendor’s control. 
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5.1.8 Contract Compliance Meeting.  Prime Vendor and DRS shall meet ap-
proximately monthly to discuss the parties’ compliance with the Agreement and any pending 
Project Agreements and resolve any compliance Issues. 

 
5.1.9 Cooperation; Coordination with Other DRS Contractors and Third 

Parties.  DRS may involve Third Parties in the implementation of a project to assist DRS in 
the discharge of its responsibilities or otherwise perform activities and tasks not otherwise 
assigned to Prime Vendor.  Notwithstanding any such Third Party involvement, Prime Vendor 
shall: 

 
(a) Take the lead to facilitate communications with and work construc-

tively and cooperatively with DRS' Third Parties involved in a project to ensure the 
Integration of numerous Third Party products with the Solution(s); 

 
(b) Notify DRS in writing in a Project Status Report if any Third Party’s 

performance (or failure to perform) has or may impact the project; and 
 
(c) Work with the DRS Project Manager(s) to facilitate resolution of any 

Issues which develop relating to such Third Parties. 
 

5.2 Implementation Services. 
 

5.2.1 Statements of Work, Project Schedule and Joint Resource Plans.  
Each Project Agreement or Contract Supplement that involves Prime Vendor’s provision 
of implementation, development and/or other Services shall include the following docu-
ments, as further described below:  A statement of work ("Statement of Work"), an inte-
grated project schedule ("Project Schedule"), and joint resource plan ("Joint Resource 
Plan"), each of which shall be initially created jointly by the parties through an implemen-
tation planning study or other mutually agreed process and attached to the applicable 
Project Agreement or Contract Supplement.  Thereafter, the Project Schedule and Joint 
Resource Plan shall be updated and maintained by Prime Vendor in accordance with the 
requirements in this Section and pursuant to applicable quality standards, and each up-
dated Project Schedule and Joint Resource Plan shall be subject to written approval by 
DRS.  Changes to the Statement of Work shall occur through an amendment to the appli-
cable Project Agreement or Contract Supplement. 

 
(a) Statement of Work.  The Statement of Work shall include, as ap-

plicable: 
 

(i) A general description of the project; 
 
(ii) A complete description of the scope and responsibilities of 

each of the parties; 
 
(iii) A complete description of any assumptions applicable to the 

scope of services; any assumptions not identified cannot be later claimed 
by Prime Vendor as an assumption in the project; 

 
(iv) The Critical Milestones and acceptance criteria; 
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(v) Descriptions of Deliverables, including dependent Delivera-

bles, in such detail as requested by DRS; 
 
(vii) Other mutually agreed terms. 
 

(b) Project Schedule.  The Project Schedule shall be integrated, 
meaning that the schedule must cover all aspects of the project and include all 
Prime Vendor and DRS (or its Third Party)-only activities and tasks.  The project 
tool used to develop the Project Schedule will be agreed to by the parties prior to 
project initiation, and shall include, as applicable: 

 
(i) Commencement and completion dates for the project; 

 
(ii) All Critical Milestone and Deliverable events and Delivera-

ble Due Dates and Critical Milestone Due Dates (with such Critical Mile-
stones being identified by a different color and with the phrase "Critical 
Milestone" in the Project Schedule document so that users can search on 
such term); 

 
(iii) All other milestones, activities, tasks and subtasks, along 

with their dependencies; 
 
(iv) For each grouping or subgrouping of Solution components, 

identify the activities that are related to other groupings or subgrouping of 
Solution components, including any activities that affect another grouping 
or subgrouping, e.g., design activities of one grouping of Solution compo-
nents may need to be designed considering the implementation of another 
grouping or subgrouping, etc.; 

 
(v) Sufficient description of all activities, tasks and subtasks (in-

cluding DRS-only responsibilities) to be performed by Prime Vendor, DRS 
or Third Party responsible for, and the location of, such activities, tasks and 
subtasks; and 
 

(vi) The dates, duration and locations of Project Status Meet-
ings and contract compliance meetings. 

 
The initial Project Schedule for a particular Project Agreement or Contract Supple-
ment may be preliminary at the time such Project Agreement or Contract Supple-
ment is developed, and accordingly, a more detailed Project Schedule may need 
to be developed by the parties as the implementation of the project proceeds.  Any 
such final Project Schedule shall be subject to the terms of Section 3.2. 

 
The status of any discussion regarding the change to a Deliverable Due Date or 
Critical Milestone Due Date shall be reflected in the next succeeding Project Status 
Report. 
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(c) Joint Resource Plan.  The Joint Resource Plan shall identify the 
role, amount and timing of DRS and Prime Vendor (including approved subcon-
tractors) personnel assigned to a project.  Prime Vendor shall track and report to 
DRS personnel utilization and the variance between actual personnel utilization 
and the Joint Resource Plan.  Prime Vendor shall manage and update the Joint 
Resource Plan as changes are made to such plan, and any updates to the plan 
must be submitted with the Project Status Report.  Prime Vendor shall not reduce 
any non-Key Personnel resources set forth in the plan without DRS' prior written 
consent, it being acknowledged by Prime Vendor that a reduction in personnel may 
jeopardize Prime Vendor's ability to meet Due Dates and/or the quality standards 
for the project, unless Prime Vendor can demonstrate, to DRS' satisfaction, that 
such impacts will not occur.  Nothing contained herein shall prohibit Prime Vendor 
from supplementing its personnel at any time.  The updates to the Joint Resource 
Plan shall set forth any agreed-to reductions in personnel, any vacancies in per-
sonnel positions along with Prime Vendor's plan to fill such vacancies, any supple-
mental personnel being added by Prime Vendor, whether such personnel have 
been previously assigned or planned to be assigned.  
 
5.2.2 Training and Education. 

 
(a) General.  Prime Vendor shall provide to DRS training and educa-

tion for the applicable software pursuant to the terms set forth in the applicable 
Project Agreement or Contract Supplement.  Each Project Agreement and Con-
tract Supplement shall specifically name and detail the education and training 
courses to be provided by Prime Vendor and shall provide other related information 
for such training and education courses, including the applicable class size, pricing 
and any restrictions and/or limitations in connection with such training and/or edu-
cation.  The timing and sequence of any training and education shall be incorpo-
rated into the Project Schedule at such point in time or times where the training 
and education is appropriate and relevant to project activities.  At no additional 
cost to DRS, all training and education shall be provided at one or more locations 
designated by DRS, and Prime Vendor shall provide and install a training and ed-
ucation environment for the applicable software at each such location. 
 

(b) Re-Performance of Training Classes.  If a specific training 
course is not performed to DRS' reasonable satisfaction, whether because the in-
structor for the training course did not perform to DRS' reasonable satisfaction, the 
training materials supplied by Prime Vendor were not relevant to DRS' environment 
and/or the training was otherwise not satisfactory to DRS, and DRS provides writ-
ten notice to Prime Vendor of such dissatisfaction during the pendency of the class 
or shortly after the class is concluded, then, at no additional tuition cost to DRS, 
Prime Vendor shall promptly re-perform the training class with a different instructor 
who is qualified to teach the subject matter and/or correct the deficiencies or lack 
of relevancy in the training materials.  If Prime Vendor disagrees with DRS' as-
sessment, the matter shall be referred to the Executive Sponsors for resolution. 

 
5.2.3 Addressing Inadequate Personnel Planning or Availability of Person-

nel.  Inadequate personnel planning and/or availability of personnel can have a significant 
negative impact on the ability to meet Deliverable Due Dates and Critical Milestone Due 
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Dates.  Inadequate personnel planning can result from, among other things, Prime Vendor 
not accurately representing the types or number of personnel needed by DRS to complete 
its tasks and activities, DRS not hiring or having its personnel available when needed, and 
delays on the part of Prime Vendor that has the effect of requiring DRS to attempt to 
accomplish too many tasks in a compressed timeframe (e.g., in order to meet a Critical 
Milestone).  If the lack of personnel needed to complete the tasks and activities for a given 
Critical Milestone is based on or linked to Prime Vendor delays such as not completing 
prior activities when required, providing Deliverables late or other delays, then Prime Ven-
dor shall identify such Issue in a Project Status Report and work with DRS to determine 
whether: (a) DRS personnel can be effectively reallocated in a manner that will not jeop-
ardize the ability to meet other timeframes or obligations in the project (current or future); 
(b) timeframes for any particular task or activity, such as completing Pre-Live Testing, can 
be accelerated; (c) if time frames can be accelerated, whether it is prudent or consistent 
with industry practices to do so (if it is not prudent or consistent with industry practices, 
then DRS shall be under no obligation to agree to any such acceleration); or (d) there is 
any other impact on the project.  If it is determined that Prime Vendor was the cause of 
the delay (based on any of the above reasons or otherwise), then Prime Vendor shall be 
responsible for the additional costs and expenses involved in either hiring additional DRS-
personnel, providing additional Prime Vendor personnel to accelerate performance, or 
both.  If the reason for the need for additional DRS personnel is attributable to DRS, then 
DRS shall be responsible for such additional costs and expenses, and if the solution is 
additional Prime Vendor personnel, DRS shall only be obligated to the extent a Change 
Order is signed by DRS. 

 
5.2.4 Implementation Delays.  A Critical Milestone will be achieved successfully 

when DRS verifies in writing that the activities, events and/or Deliverables that comprise such 
Critical Milestone have met all applicable acceptance criteria and DRS has signed the appli-
cable Deliverables Certification Form.  Subject to the further terms of this Section, if DRS 
reasonably determines that Prime Vendor is likely to fail to meet a Critical Milestone Due 
Date or a Deliverable Due Date, or if Prime Vendor already has failed to meet a Critical 
Milestone Due Date or Deliverable Due Date, then: 

 
(a) Additional Personnel.  At DRS' option, Prime Vendor shall provide 

to DRS, at no additional cost, additional Prime Vendor personnel required or neces-
sary to timely achieve the Deliverable Due Date and/or Critical Milestone Due Date, 
or, if Prime Vendor has already failed to meet one (1) or more Deliverable Due Dates 
and/or Critical Milestone Due Dates, complete the Critical Milestone(s) or Delivera-
ble(s) as soon as practicable, provided that any adjustment of a Critical Milestone 
Due Date shall not operate to adjust any future Critical Milestone Due Date unless 
specifically agreed to in writing by DRS; and 

 
(b) Delay Credits and Earn Back Rights.  DRS shall be entitled to re-

ceive credits in the amounts and pursuant to the terms and conditions set forth in the 
applicable Project Agreement or Contract Supplement for each day that Prime Ven-
dor fails to timely achieve a Critical Milestone Due Date on the original missed Critical 
Milestone Due Date ("Delay Credits").  The parties agree that the Delay Credits 
represent a lower net Services fee to Prime Vendor for not completing the imple-
mentation on time, and is not to be construed as a penalty or an exclusive remedy.  
If a Critical Milestone Due Date is reset pursuant to a mutually agreed Change 
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Order, such reset Due Date shall not operate or be construed to automatically 
waive any Delay Credits unless DRS specifically agrees in writing in connection 
with such reset Due Date that DRS waives the applicable Delay Credits.  Prime 
Vendor shall have the ability to earn back the Delay Credits associated with a Crit-
ical Milestone if the next succeeding Critical Milestone Due Date (on an unadjusted 
basis) is met.  Delay Credits associated with Production Use and Project Comple-
tion cannot be earned back by Prime Vendor. 

 
DRS' acceptance of additional personnel or Delay Credits as provided in Sections 5.2.3 or 
5.2.4 shall not be construed or implied to limit or constitute a waiver of any of DRS' rights as 
provided in Article 10.  Prime Vendor shall not be obligated to provide additional personnel 
at no additional cost or to provide Delay Credits to DRS to the extent Prime Vendor’s failure 
to achieve any Critical Milestone is caused by DRS or DRS Third Partys delay or a Force 
Majeure Event that was not capable of being mitigated. 
 

5.2.5 Quality Standards.  In order to reduce the risk of project failure and to 
maximize the benefits of the BPMS Solution and ERA, Prime Vendor must provide quality 
personnel and produce quality, on-time Deliverables.  In order to ensure quality, Prime 
Vendor agrees to propose only quality personnel for projects, and provide quality Deliver-
ables in accordance with any additional quality standards that may be set forth in a Project 
Agreement or Contract Supplement.  As part of meeting quality standards, Prime Vendor 
further agrees to the following: 

 
5.2.5.1 Project Quality Reviews. 

 
(a) By Prime Vendor.  Prime Vendor shall conduct an internal 

project review for all aspects of each DRS project, which shall, at a mini-
mum, measure and assess Prime Vendor's performance generally and 
against the quality standards set forth in the Project Agreement or Contract 
Supplement.  Without limiting the foregoing, quality shall be assessed on 
the timeliness of the delivery of Prime Vendor’s project management, im-
plementation, Extension development and training and education Services, 
the personnel Prime Vendor has assigned to the activities and tasks and 
their on-time delivery of such Services.  Prime Vendor shall provide DRS 
with a full and complete copy of such review (i.e., not a summary) within 
five (5) business days after the end of each such review, or at such other 
times as DRS may request.  If there are areas of improvement or deficien-
cies cited in an audit, within fifteen (15) business days following each such 
calendar quarter, Prime Vendor shall develop and implement an action plan 
acceptable to DRS to address such items.  Prime Vendor shall report to 
DRS on its efforts to implement such action plan in the Project Status Re-
ports. 

 
(b) By DRS.  A quality assurance assessment will be conducted 

monthly by an independent Third Party, as required by State policy, to en-
sure that project management standards, processes, and procedures are 
appropriate and correctly implemented to increase the probability of the 
project’s success. The quality assurance assessment is a systematic ap-
proach that monitors, evaluates, and provides interactive feedback about 
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the project’s activities and ensures the project is properly managed.  The 
Prime Vendor shall participate in the monthly quality reviews and cooperate 
with DRS and the independent Third Party, as applicable, to enable DRS 
to complete its assessment, including providing full and complete in-person 
access, at no additional cost to DRS, to all Prime Vendor personnel (both 
on-site and off-site personnel) and all relevant documentation.  If there are 
areas of improvement or deficiencies cited in the monthly assessment, the 
parties shall meet to review and develop a plan to address the quality as-
surance recommendations.  

 
5.3 Change Order Procedures. 
 

5.3.1 General.  Strict project management control processes and the documen-
tation of changes to a Project Agreement or Contract Supplement and similar implemen-
tation items are all important components of project management discipline.  Accordingly, 
with respect to any changes that will result in an out-of-scope activity, a change to a De-
liverable Due Date or Critical Milestone Due Date, or a reduction in the scope of activities, 
a Change Order will be required pursuant to this Section and any additional change control 
processes as may be mutually agreed to by the parties.  For purposes of the Agreement, 
an out-of-scope activity is an activity that is not identified or contemplated in the applicable 
Statement of Work or Project Schedule, or otherwise addressed as part of the work to be 
performed in connection with a Project Agreement or Contract Supplement.  Prime Vendor 
acknowledges that a reduction in the scope of work will result in a credit to be provided to 
DRS that is equal to the size of the reduction in scope of work, and that such credit may 
be held and retained by DRS for future out-of-scope Change Orders or as a set off as 
provided for herein. 

 
5.3.2 Change Orders.  Change Orders shall be initiated by a change request 

("Change Request") and can be initiated by either party.  DRS and Prime Vendor shall 
each bear their own costs in preparing and analyzing the Change Request and Change 
Response.  The form of the Change Request is attached as Schedule 5.3.2. 

 
(a) DRS-Generated Change Requests.  Within three (3) business 

days following receipt of any DRS Change Request, Prime Vendor shall 
acknowledge that it has received the Change Request and that the appropriate 
Prime Vendor representative(s) are working on a response.  Within ten (10) busi-
ness days for a Change Request involving a request by DRS to change one (1) or 
more Deliverable Due Dates or Critical Milestone Due Dates and within seven (7) 
business days for all other Change Requests, following Prime Vendor’s receipt of 
such DRS Change Request, Prime Vendor shall update the Change Request form 
to include its response ("Change Response") describing in detail: 
 

(i) Any additional Services to be performed and/or new com-
ponents of the Solution and/or Equipment required as a result of the 
Change Request and/or Services, Equipment or components of the Solu-
tion that are no longer required as a result of the Change Request; 
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(ii) The effect, if any, that any such additional or deleted Ser-
vices, component of the Solution and/or Equipment shall have on the State-
ment of Work and/or Project Schedule; 

 
(iii) The cost or savings associated with such additional or de-

leted Services, component of the Solution and/or Equipment; and 
 
(iv) Any other information relating to the Change Request that 

may reasonably be requested by DRS. 
 

If DRS accepts a Change Response, the parties shall finalize the Change Re-
sponse form and once signed shall constitute a "Change Order."  If DRS rejects 
such Change Response, Prime Vendor shall proceed to fulfill its obligations as 
originally agreed under the Agreement and the applicable Project Agreement or 
Contract Supplement. 
 
Compliance with the timeframes set forth herein are important to ensure that Is-
sues that need to be solved with a Change Order are processed on a timely basis.  
Accordingly, if Prime Vendor repeatedly fails to abide by the timeframes, or fails to 
process any Change Requests relating to Critical Milestone or Deliverable Due 
Dates in a manner that will or may cause significant delays, then DRS shall be 
entitled to withhold fifty percent (50%) of all payments due or that may become 
due to Prime Vendor until Prime Vendor complies with the timeframes required 
herein. 

 
(b) Prime Vendor-Generated Change Requests.  For Prime Vendor-

generated Change Requests, DRS shall review and evaluate such request and 
provide feedback to Prime Vendor during the Project Status Meetings.  To the ex-
tent such Change Request identifies an out-of-scope Service, additional value-
added Services or other similar items, DRS shall not be obligated to provide a 
written response to such request.   

 
5.3.3 Special Provisions Relating to Change Orders for Changes to Deliv-

erable Due Dates and Critical Milestone Due Dates.  Deliverable Due Dates and Critical 
Milestone Due Dates shall not be changed at any time prior to Project Completion under 
the applicable Project Agreement or Contract Supplement without the prior written consent 
of DRS and pursuant to a Change Order.   

 
(a) Prime Vendor-Proposed Changes.  If Prime Vendor proposes a 

change in a Deliverable Due Date or Critical Milestone Due Date, it shall submit a 
Change Request along with a detailed explanation of the basis for the Change 
Request, an updated Project Schedule reflecting all adjusted dates, including the 
adjusted  Deliverable Due Date and/or Critical Milestone Due Date and, if there is 
an impact on the scope of Services, a revised Statement of Work (or portion 
thereof), highlighting the proposed text change and, if there is a proposed change 
in the fee, an updated fee and payment schedule.  If the Change Request is due 
to a delay on the part of DRS, any Third Party or a Force Majeure Event, Prime 
Vendor shall:  (a) for a Force Majeure Event, identify the Force Majeure Event and 
explain what steps or measures Prime Vendor took to mitigate the effect of the 
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Force Majeure Event; (b) for a delay on the part of DRS or any of its Third Parties, 
specify in detail the failure or inaction by DRS or its Third Party, provided, however, 
if the reason there is a DRS or Third Party delay is that predecessor responsibilities 
of Prime Vendor were not performed which resulted, in whole or in part, in the DRS 
or Third Party delay, Prime Vendor shall not be entitled to claim a delay on the part 
of DRS or the Third Party.  A Change Request is not complete, and nor shall DRS 
be required to review a Change Request without the foregoing revised documents.  
In addition, any delay by Prime Vendor which results in a disruption to the alloca-
tion of personnel to be provided by DRS shall not be a basis for Prime Vendor to 
claim delays on the part of DRS, and any such disruption to DRS personnel shall 
be identified in the Project Status Report. If the DRS Project Director disagrees 
that such Change Request is warranted, the matter shall be escalated to the Prime 
Vendor Account Executive and to the DRS Executive Sponsors, and then to the 
DRS Agency Director if needed, for resolution. 

 
(b) DRS-Proposed Changes. If DRS proposes a change in a Deliver-

able Due Date or Critical Milestone Due Date, the parties shall meet to discuss the 
proposed date changes and Prime Vendor shall prepare a Change Request along 
with the items referenced in subsection (a).   
 
5.3.4 Administration of Change Orders.  The Prime Vendor Project Manager 

and the DRS Project Manager shall be authorized to administer the Change Order process 
set forth in this Section; provided that all proposed Change Orders must be approved in 
writing by the DRS Project Director, or her or his designee, in order to be effective against 
DRS and must be signed by an authorized employee of Prime Vendor, in order to be 
effective against Prime Vendor. 

 
5.4 Personnel. 
 

5.4.1 DRS Personnel.  DRS will appoint a project director ("DRS Project Direc-
tor") who shall be responsible for the ERA Project, and will appoint one or more project 
managers ("DRS Project Manager(s)") who will be responsible for coordinating DRS' re-
sources and personnel and have overall responsibility for ensuring DRS' performance of 
its responsibilities under the ERA Project Agreement.  In connection with the ERA Project 
and for future projects, DRS will appoint such DRS Project Manager(s) and, if determined 
by DRS, a DRS Project Director, to fulfill such project management roles as appropriate 
for the project.  The DRS Project Director and/or DRS Project Manager may designate 
other DRS personnel or agents as their designees. 

 
5.4.2 Prime Vendor Personnel.  Prime Vendor shall provide sufficient, qualified 

personnel to perform Prime Vendor’s obligations, including:  (a) if necessary for the project 
given its size and/or complexity, a Project Director; (b) one or more Prime Vendor Project 
Managers; and (c) such other key personnel as may be designated in the applicable Pro-
ject Agreement or Contract Supplement (collectively referred to as the "Key Personnel").  
All Key Personnel shall be available at locations specified in the applicable Project Sched-
ule and as otherwise reasonably requested by DRS.  At DRS' request, Prime Vendor shall 
provide DRS with a list of Prime Vendor personnel, which list shall include professional 
qualifications for each person listed, specifying the persons qualified to be the Key Per-
sonnel.  DRS shall have the opportunity to conduct telephone or in-person interviews of 
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such Key Personnel candidates at no cost to DRS.  DRS shall have the right to approve, 
in its sole discretion, all Key Personnel and other Prime Vendor personnel assigned to a 
project.  If DRS does not provide such approval, then Prime Vendor shall not assign such 
personnel to provide Services to DRS, whether on-site or off-site. 

 
5.4.3 Experience of Prime Vendor Personnel.  Key Personnel and other per-

sonnel assigned by Prime Vendor to provide Services to DRS (other than administrative 
personnel) shall have the qualifications listed below.  If Prime Vendor wants to assign 
personnel to DRS' account that do not meet all of the foregoing qualifications, such as-
signment shall require the prior written approval of DRS, which approval may be withheld 
in DRS' sole discretion.  If DRS does not provide its prior written approval of such person-
nel, then Prime Vendor shall not assign such personnel to provide Services to DRS, 
whether on-site or off-site. 

 
Qualifications of Prime Vendor personnel shall include: 
 

(a) At least five (5) years' experience in project management for project 
directors and managers (certification as a project management professional (PMP) 
is preferred), three (3) years' experience in project management for mid-level pro-
ject personnel, and eighteen (18) months of experience for basic project personnel 
as an employee of Prime Vendor;  

 
(b) Specific experience with other customers in the Implementation 

Methodologies to be used in the project; 
 
(c) Substantial experience in the state government environment to the 

tasks assigned such personnel;  
 
(d) Participation in on-time, on-budget, successful projects of similar 

size and scale in the same role and with the same responsibilities as such person-
nel has under the applicable Project Agreement or Contract Supplement;  

 
(e) If applicable, certification in the technologies used in the project, 

including the specific release or version levels of software, to successfully com-
plete the Services under the applicable Project Agreement or Contract Supple-
ment;  

 
(f) At least one (1) reference from a recent project of a similar size and 

scale stating that such personnel consistently met expectations and fulfilled their 
role and responsibilities effectively; and  

 
(g) Eighteen (18) months experience in installing or with the component 

of the Solution in which such personnel is providing Services.  
 
5.4.4 Removal of Prime Vendor Personnel by DRS.  If DRS has concerns over 

Key Personnel or other Prime Vendor personnel assigned to a project and DRS believes 
that the problem is capable of being corrected, DRS shall bring such concerns to the at-
tention of Prime Vendor.  Prime Vendor shall have a period of seven (7) days following 
such disclosure to resolve any problems with respect to such person in a manner that is 
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satisfactory to DRS.  If Prime Vendor is unable to resolve the problem within such seven 
(7) day period to DRS' satisfaction, then Prime Vendor shall remove such person and 
provide a replacement as soon as reasonably possible thereafter (not to exceed fourteen 
(14) days following the seven (7)-day correction period), taking into consideration such 
person’s duties and responsibilities.  Nothing contained in this Section shall restrict DRS 
from immediately removing Prime Vendor’s personnel if Prime Vendor’s personnel is en-
gaging in a manner that is unlawful, non-compliant with DRS Policies, or other exigent 
circumstances exist that require immediate removal.   

 
5.4.5 Removal/Reassignment by Prime Vendor.  Except upon DRS' prior writ-

ten consent, which consent may be withheld in DRS' sole discretion, Prime Vendor shall 
not remove (other than upon termination of employment or a reason outside of Prime 
Vendor's control) from a DRS project or temporarily reassign any Prime Vendor personnel 
to another account until such time as such personnel have completed all of their assigned 
responsibilities under the Project Agreement or Contract Supplement.   

 
5.4.6 Transition.  If Prime Vendor removes any Prime Vendor personnel from 

DRS' account for any reason (including if such Prime Vendor personnel leaves the em-
ployment of Prime Vendor), if such Prime Vendor personnel is removed as provided in 
Section 5.4.4, or if Prime Vendor wants to replace or reassign any personnel, and either 
DRS consents to such replacement or reassignment, or DRS' consent to such replace-
ment or reassignment is not required as provided in Section 5.4.5), then:   

 
(a) Promptly (but in no event more than two (2) business days) follow-

ing the date that Prime Vendor knows any Prime Vendor personnel will cease to 
be assigned to DRS' account to provide Services, Prime Vendor shall provide writ-
ten notice to DRS of the name and role of such Prime Vendor personnel and the 
date that such Prime Vendor personnel will cease to be assigned to DRS' account 
and a transition plan in accordance with this Section describing the transition of 
replacement personnel to replace the replaced personnel;  

  
(b) The terms of Section 5.4.2 with respect to DRS' right to select re-

placement personnel shall apply;  
 
(c) The terms of Section 5.4.3 shall apply; and 
 
(d) The proposed replacement personnel shall possess comparable 

experience and training as the Prime Vendor personnel to be replaced.  
 

To the extent the replaced personnel remains employed by Prime Vendor, the replace-
ment personnel shall work with the replaced personnel during a mutually agreed transition 
period, the duration of which shall be determined based on the duties and responsibilities 
of the person actually to be replaced, and all costs and expenses associated with educat-
ing and training the replacement personnel shall be borne by Prime Vendor.  Additionally, 
following the transition period, the replaced personnel shall continue to be available by 
telephone to answer any project-related questions. 

 
5.4.7 Key Personnel Vacancies.  If there is a Vacancy in a Key Personnel po-

sition, DRS shall have the right to withhold any amounts due to Prime Vendor under the 
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Agreement until Prime Vendor provides a qualified replacement as defined in Section 
5.4.6.  In addition, a Vacancy in a Key Personnel position shall not be a basis for Prime 
Vendor to claim any excused failure to meet a Deliverable Due Date and/or Critical Mile-
stone Due Date. 

 
5.4.8 Prime Vendor Personnel Listing.  Upon the commencement of any Pro-

ject Agreement or Contract Supplement, Prime Vendor shall provide DRS with a compre-
hensive written listing of all Prime Vendor personnel providing Services (including employ-
ees, subcontractors, agents and management and upper management personnel in over-
sight roles) under such Project Agreement or Contract Supplement which shall include:   

 
(a) An organizational chart and hierarchy diagram;  
 
(b) Names of all such personnel;  
 
(c) Titles of all such personnel;  
 
(d) The roles and responsibilities of all such personnel;  
 
(e) Contact information for all such personnel (e.g., address, e-mail, 

cell phone number, office phone number, etc.);  
 
(f) Work location for all such personnel;  
 
(g) Duration of assignment of such personnel (e.g., from and to dates, 

from and to milestones); and  
 
(h) Percentage of allocation of all personnel (in the event that any 

Prime Vendor personnel are not full-time on DRS' account).   
 

Prime Vendor shall maintain and update this listing as the information and/or personnel 
change during the course of an applicable Project Agreement or Contract Supplement. 

 
5.4.9 Background Checks. For any personnel providing Services, Prime Ven-

dor shall have conducted, and such personnel shall have passed, a background check.  
DRS may, at its sole discretion, reject personnel on the grounds of past criminal conviction 
that may affect the Prime Vendor’s ability to perform the contract, DRS’ ability to assure 
security and confidentiality of its data and workplace, or public confidence in DRS to per-
form its mission. Prime Vendor and other Subcontractor personnel must pass a criminal 
background check prior to entering DRS’ Data Center or obtaining access to confidential 
data.  If there are any events or circumstances with an individual providing Services to 
DRS that would disqualify such person from passing Prime Vendor’s background check 
procedures, then Prime Vendor shall alert DRS of such fact and remove such individual 
from DRS' account.  DRS reserves the right to require Prime Vendor to augment its back-
ground check and screening procedures to comply with any DRS Policies adopted after 
the Effective Date and from time-to-time by DRS as applied to its contractors generally. 
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5.5 Facilities. 
 

5.5.1 Identification Credentials.  Each party shall have the right to require the 
other party’s employees, agents, representatives and subcontractors to exhibit identifica-
tion credentials issued by such party in order to access the other party’s facilities. 
 

5.5.2 Facility Rules.  All Prime Vendor employees, agents, representatives and 
subcontractors shall, while on DRS' premises, comply with all DRS Policies, copies of 
which shall be made available to Prime Vendor upon request.  Prime Vendor shall ensure 
that any of its personnel performing work on DRS' premises, or accessing DRS' computer 
systems do so with DRS' advance permission and according to all applicable security and 
workplace-related DRS Policies, including the Security Policies and Procedures.  Prime 
Vendor shall not stop, delay or interfere with DRS' day-to-day operations without the prior 
written consent of an authorized DRS representative(s). 

 
5.5.3 Damage to Buildings, Grounds or Other Furnishings.  Prime Vendor 

shall be responsible for any damage or injury to the buildings, grounds, physical property 
or other furnishings of DRS by Prime Vendor’s employees, representatives and/or agents.  
Prime Vendor shall report the occurrence of any such damages or injuries to the DRS 
building/facilities manager.   

 
5.5.4 Collocation.  Prime Vendor personnel, including permitted subcontractors, 

will co-locate with DRS personnel, and any DRS subcontractors, in DRS facilities as avail-
able, as required by DRS and as set forth in a Project Agreement or Contract Supplement 
and, as reasonably determined by DRS after consultation with Prime Vendor, such per-
sonnel will be provided appropriate workspace, and connection to the Internet.  To the 
extent Prime Vendor personnel use their own equipment (e.g., laptops, PDAs, etc.) such 
equipment shall be subject to and require signed DRS certification before connecting such 
equipment to the DRS network.  Such equipment must comply with DRS Policies, includ-
ing the Security Policies and Procedures.  In the event that the equipment does not pass 
certification, DRS may choose to provide equipment for the use of the Prime Vendor. 

 

ARTICLE 6 
TESTING AND ACCEPTANCE 

 
Implementation of a Solution may be accomplished on a component-by-component basis, a 
grouping of Solution components basis and/or in "Phases," as specified in a Project Agreement 
or Contract Supplement.  The terms and conditions relating to Equipment testing is set forth in 
Section 4.4. 

 
6.1 Project Agreements and Contract Supplements.  Project Agreements and Con-

tract Supplements may set forth testing processes and procedures that are in addition to the 
processes and procedures described herein. 

 
6.2 Test Plans.  Prime Vendor shall lead the work effort to develop a specific test plan 

("Test Plan") for the Solution, as applicable.  Prime Vendor will identify previously developed test 
materials in Prime Vendor’s possession that may be useful in the testing of the Solution.  Prime 
Vendor shall tailor those materials into DRS-specific test materials, including test plan models, 
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test scripts, test scenarios and test databases (collectively, "Test Materials").  The Test Materials 
shall be subject to the certification process set forth in Section 3.2, and Prime Vendor shall ensure 
that the Test Materials are sufficiently comprehensive to confirm the operation of the Solution in 
accordance with the DRS Business and Technical Requirements.  If DRS determines that the 
Test Materials are not sufficient, Prime Vendor shall revise the Test Materials and resubmit them 
to DRS for its review and comment.  This process shall continue until the Test Materials are 
accepted by DRS. 
 
As part of developing the Test Plan, Prime Vendor will develop the criteria for commencing and 
concluding ("entrance" and "exit" criteria) the various activities within Pre-Live Testing as de-
scribed below, all as are required to test whether the Solution is operating according to the DRS 
Business and Technical Requirements and applicable Performance Standards.  During the test-
ing process, Prime Vendor and DRS will determine whether such entrance and exit criteria have 
been satisfied, and if the criteria are satisfied, the Pre-Live Testing may continue to succeeding 
activities.  If the criteria are not satisfied, DRS can require Prime Vendor to address any Issues 
with respect to such non-satisfaction of the criteria.  DRS may modify or amend the scope, meth-
odologies and procedures for executing Solution testing as may be necessary to adequately test 
the Solution.  Prime Vendor shall provide to DRS copies of all test data results and analyses 
generated by Prime Vendor during its performance of any testing processes and procedures for 
the project.  The Test Plan may include testing processes and procedures that are in addition to, 
but not inconsistent with, the testing processes and procedures set forth in this Article and, once 
finalized, shall be deemed to be a part of the applicable Project Agreement. 

 
6.3 Pre-Live Testing.  Pre-live testing for each Phase ("Pre-Live Testing") shall be 

performed by the parties in accordance with the responsibilities allocated to each party in the 
applicable Statement of Work, Project Schedule and/or Test Materials and shall commence on 
the date, and shall continue for the period of time, specified in the applicable Statement of Work, 
Project Schedule and/or Test Materials and, if no such period is specified, generally will be a 
period of sixty-five (65) days.  DRS may elect, in its sole discretion, to reduce the number of days 
for Pre-Live Testing.  Prime Vendor shall ensure that Extensions, Interfaces and all other soft-
ware-based Deliverables required to be included in the applicable test are prepared in advance 
of the testing process.  DRS shall have the right not to initiate a particular portion of the Pre-Live 
Testing for a component of the Solution, grouping of components of the Solution or Phase, as 
applicable, if the required software-based Deliverable is not prepared in time for such testing. 

 
Pre-Live Testing shall test and validate, as against the DRS Business and Technical Require-
ments and the Performance Standards: 

 
(a) The functional capabilities of the component of the Solution, as applicable, 

for each Phase (functional and unit testing);  
 
(b) The accessibility capabilities of the Solution (accessibility testing); 
  
(c) That Interfaces and information flows seamlessly as designed among the 

various components of the Solution; and the Solution, as designed, meets DRS' enterprise 
data integration requirements (system integration and integration testing);  
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(d) The processing of high-volume data in a production-simulated environment 
in accordance with performance and scalability test plans developed by DRS to demon-
strate acceptable performance of the Solution to DRS (stress testing);  

 
(e) Regression testing incorporating, at DRS' election, any or all previously-

installed software, to ensure that the software being tested does not impact or impair the 
functioning of the previously-installed and/or tested software, and that such tested soft-
ware Integrates seamlessly with the previously-installed software (regression testing);  

 
(f) User acceptance testing, including achieving acceptable performance re-

sponse times and availability of the Solution, as applicable (user acceptance testing);  
 
(g) Security features and functionality, including, where appropriate ethical 

hacking/penetration testing (security testing); 
 
(h) Corrections to any Defects (including any required regression testing of 

such Defect corrections); and  
 
(i) Any other criteria that may be specified in the applicable Project Agreement 

or Contract Supplement or as may be agreed to by the parties; all to verify and confirm 
that the Solution operates in accordance with the applicable DRS Business and Technical 
Requirements and the Performance Standards. 
 

In addition to the foregoing, prior to completion of Pre-Live Testing for each applicable Phase of a 
project, Prime Vendor shall provide to DRS the Documentation, record layouts and other Documen-
tation for all Interfaces, Extensions and reports.  If DRS notifies Prime Vendor of any Defects dis-
covered as a result of Pre-Live Testing, Prime Vendor promptly shall correct such Defects.  When 
all failures to operate in accordance with the DRS Business and Technical Requirements and the 
Performance Standards identified during Pre-Live Testing for each Phase have been corrected 
by Prime Vendor, the Solution has operated without any Level 1 Defects or Level 2 Defects during 
Pre-Live Testing for at least fifteen (15) consecutive days or a shorter period in  DRS’ sole dis-
cretion, and all Deliverables, including all Interfaces, Extensions, reports and Documentation, 
have been provided to DRS, Prime Vendor shall provide DRS with written certification that it has 
met all the criteria for Pre-Live Testing.  If Prime Vendor issues a certificate indicating completion 
but DRS disagrees with the certification, DRS shall provide written notice to Prime Vendor and 
the parties shall meet to review the areas of non-compliance and any continued or unresolved 
disagreement shall referred to the Executive Sponsors for resolution.  Once the parties agree that 
the criteria for Pre-Live Testing have been satisfied with respect to a component of the Solution, 
grouping of components of the Solution or a Phase, as applicable, such Solution shall be ready 
for Production Use in accordance with Section 6.4. 

 
If there are Level 1 Defects or Level 2 Defects at any stage of the Pre-Live Testing process and 
Prime Vendor will not be able to provide a correction on a timely basis such that important Due 
Dates may be missed, DRS shall have the right, in its sole discretion, to proceed to the next 
testing phase, including placing the applicable component of the Solution in Production, and if it 
chooses to do so, then: (j) DRS has not waived any rights to the requirement for Prime Vendor to 
correct such Defects; (k) the parties shall develop a plan to correct the Defect in an expeditious 
timeframe; (l) DRS shall have the right to withhold up to fifty percent (50%) of all payments due 
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or that may become due to Prime Vendor, and such withheld amounts shall be released to Prime 
Vendor once such Defects have been corrected. 
 

6.4 Production Use.  Following successful completion of Pre-Live Testing for a com-
ponent of the Solution, grouping of components of the Solution and/or Phase, as applicable, DRS 
will deploy the applicable component of the Solution in production as may be described in the 
Project Agreement or Contract Supplement ("Production" or "Production Use").  Once in Pro-
duction, and subject to Section 6.6 below regarding quarter and year end processing, there shall 
be a stabilization period of not less than ninety (90) days unless terminated earlier by DRS ("Sta-
bilization Period") in order to correct any residual and/or new Defects, and an optimization period 
subsequent to the Stabilization Period of at least ninety (90) days unless terminated earlier by 
DRS ("Optimization Period") (the Stabilization Period and the Optimization Period is collectively 
referred to as the "Production Use Period"). The above time periods may be changed by the 
parties in a Project Agreement or Contract Supplement. 

 
(a) Stabilization Period.  During this time period, Prime Vendor shall correct 

any Defects that were present in the Solution at the time of Production or that have arisen 
after the Solution was placed into Production, all subject to the further terms and condi-
tions below.   

 
(b) Optimization Period.  During the Optimization Period, Prime Vendor shall: 

(i) address any adoption Issues and negative user experiences that have occurred prior 
to the commencement of the Optimization Period; (ii) examine workflows and processes 
that were designed and configured into the Solution for purposes of determining whether 
such workflows and processes need to be changed or improved; (iii) and lead any changes 
or improvements to workflow and processes that are approved by DRS; and (iv) ensure 
the transfer of Knowledge to DRS in accordance with the terms of the Agreement. The 
above time periods for the Stabilization Period and the Optimization Period may be 
changed by the parties in the Statement of Work. 

 
(c) Correcting Defects During the Stabilization Period.  If any Defects exist 

and are later discovered during the Stabilization Period, DRS shall report such Defects to 
Prime Vendor, and Prime Vendor shall promptly using its continuous efforts correct such 
Defects.  Subject to the terms of Sections 6.7 and 6.8, the process described in this Sec-
tion shall repeat as often as necessary until all Level 1 Defects or Level 2 Defects have 
been corrected by Prime Vendor, and the Solution has operated in Production without any 
Level 1 Defects or Level 2 Defects for sixty (60) consecutive days.  If the sixty (60) day 
period extends beyond the specified time allotted for the Stabilization Period, such Stabi-
lization Period shall be extended to the extent necessary to demonstrate that the Solution 
has operated in Production without any Level 1 Defects or Level 2 Defects for the sixty 
(60) day period.   

 
(d) Certifying Completion of the Production Use Period.  If the require-

ments of this Section are satisfied, the DRS Project Director shall complete and provide 
the signed Certification Form to Prime Vendor within ten (10) business days after the date 
such conditions have been satisfied.  If DRS has not provided the signed Certification 
Form within the time period and Prime Vendor believes it has satisfied the conditions set 
forth above, Prime Vendor shall provide written notice to DRS indicating that it believes 
the conditions have been satisfied.  Prime Vendor shall not be permitted to provide the 
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above written notice to DRS if there are any outstanding and unresolved Level 1 Defects 
or Level 2 Defects.  DRS may reject Prime Vendor’s written certification within ten (10) 
business days after receipt of Prime Vendor’s written certification.  If Prime Vendor dis-
putes or disagrees with DRS' rejection, the matter shall be referred to the Executive Spon-
sors for resolution.  Once the parties agree that the criteria for Production Use have been 
satisfied with respect to a Solution Module or Phase, such Solution shall be ready for 
Phase Certification in accordance with Section 6.7. 

 
6.5 Suspension of Testing.  Notwithstanding anything contained herein to the con-

trary, DRS shall have the right to suspend Pre-Live Testing and/or Production Use at any time, 
and the time periods for conducting such testing for a Phase shall be extended on a day-for-day 
basis to account for the period of suspension. 

 
6.6  Quarter, Year End and Other Periodic Processes.  Notwithstanding anything to 

the contrary in this Article, to the extent any component of the Solution contains quarterly, year-
end or other periodic processes, the Production Use Period shall remain open until the Solution 
has operated such processes in Production Use without any Level 1 Defects or Level 2 Defects. 
 

6.7 Solution Component and Phase Certification.  The following conditions are re-
quired for a component of the Solution, grouping of components of the Solution or a Phase to 
achieve "Solution Component Certification" or "Phase Certification," as applicable:  (a) the 
criteria specified in Section 6.4 have been satisfied with respect to the applicable component of 
the Solution or Phase; (b) Prime Vendor has provided to DRS all Documentation and other Deliv-
erables relating to the components of the Solution (including all Interfaces and related Documen-
tation pursuant to Section 6.3); and (c) the DRS Project Director has provided her or his written 
confirmation that the conditions specified in subsections (a) and (b) have been satisfied.  If the 
requirements of subsections (a) and (b) above are satisfied, the DRS Project Director shall 
promptly (but in no event longer than forty-five (45) days following Prime Vendor’s written certifi-
cation that the requirements of subsections (a) and (b) are satisfied) provide her or his written 
confirmation required in subsection (c).  Nothing else, including DRS' use of the Solution, or any 
component thereof, in a live, production environment shall constitute Solution Component Certi-
fication or Phase Certification, affect any rights and remedies that may be available to DRS and/or 
constitute or result in "acceptance" under Law. 

 
6.8 Project Completion.  The following conditions are required for a project to achieve 

"Project Completion":  (a) Solution Component Certification and/or Phase Certification has been 
achieved for the entire Solution or Phases, as applicable, included within the project; (b) Prime 
Vendor has provided to DRS all Documentation and other Deliverables relating to the Solution 
(including pursuant to Section 6.3); and (c) Prime Vendor has fulfilled its obligations relating to 
the transfer of Knowledge; and (d) the DRS Project Director has provided her or his written con-
firmation that the conditions specified in subsections (a) through (c) have been satisfied.  Nothing 
else, including DRS' use of the Solution, or any component thereof, in a live, production environ-
ment shall constitute acceptance or completion, or affect any rights and remedies that may be 
available to DRS under Law. 
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ARTICLE 7 
SUPPORT AND MAINTENANCE 

 
7.1 General.  Prime Vendor’s obligations to support and maintain each Solution ("Sup-

port and Maintenance Services") are set forth in Schedule 7.1.  Additionally, Solution-specific 
Support and Maintenance Services may be set forth in the applicable Project Agreement or Con-
tract Supplement.  Prime Vendor’s Support and Maintenance Services obligations with respect to 
the Solution shall commence on the date the applicable Contract Supplement or Project Agree-
ment is signed and shall be made available to DRS for each component of the Solution for an 
initial period of the longer of: (a) fifteen (15) years following Production Use for such Solution, 
subject to DRS maintaining currency with new Versions as set forth in Schedule 7.1; or (b) as 
long as Prime Vendor (or its subcontractors that manufacture the applicable Solution, if Prime 
Vendor is not the Solution manufacturer) makes support and maintenance services for such So-
lution available to its customers generally ("Minimum Available Support Term").  DRS shall 
have the option to purchase Support and Maintenance Services on a year-to-year basis.  Subject 
to Prime Vendor’s obligation to make available Support and Maintenance Services to DRS for the 
Minimum Available Support Term, Prime Vendor shall have the right to discontinue Support and 
Maintenance Services by providing DRS with two (2) years prior written notice of such discontin-
uation, but only if Prime Vendor generally is discontinuing support and maintenance services for 
such Solution for substantially all of its customer base. 

 
7.2 Technical User Satisfaction Surveys.  Prior to Project Completion under the 

ERA Project Agreement and as part of Prime Vendor’s annual ongoing Support and Maintenance 
Services, Prime Vendor shall develop one (1) or more technical user surveys designed to elicit 
feedback from DRS' technical support staff regarding their satisfaction with the Support and 
Maintenance Services provided by Prime Vendor.  Such technical user surveys shall be subject 
to DRS' prior review and approval. 
 

ARTICLE 8 
PRICING AND PAYMENT TERMS 

 
8.1 Solution Fees. 

 
8.1.1 Solution License Fees.  The Solution license fees ("Solution License 

Fees") and related payment terms for all Solutions licensed by DRS from Prime Vendor 
pursuant to the Agreement shall be set forth in the applicable Project Agreement or Con-
tract Supplement. 

 
8.1.2 Support and Maintenance Services Fees.  Fees for Support and Mainte-

nance Services shall be set forth in the applicable Project Agreement or Contract Supple-
ment and shall be charged at a rate not greater than eighteen percent (18%) of the appli-
cable discounted Solution License Fees.  Unless other terms are set forth in the applicable 
Project Agreement or Contract Supplement, fees for Support and Maintenance Services 
shall commence upon Project Completion with respect to the applicable Solution and shall 
be paid quarterly in arrears.  Support and Maintenance Services Fees may be increased 
by Prime Vendor once annually commencing two (2) years following Project Completion 
with respect to the applicable Solution; provided, however, that such annual increases 
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shall not exceed CPI, with a cap of three percent (3%), in each case of the then-current 
Support and Maintenance Services Fees.  Annual increases shall not carry forward from 
one year to the next, meaning that if Prime Vendor elects not to increase the Support and 
Maintenance Services Fees in one year by the full amount allowed hereunder, Prime Ven-
dor shall not have the right to carry forward such "unused" increase into subsequent years.  
DRS shall have the right to require Prime Vendor to provide documentation substantiating 
the fee increase.  If Prime Vendor notifies DRS of a fee increase which exceeds the fore-
going limits, then notwithstanding any prior payment by DRS of invoices presented by 
Prime Vendor, DRS shall be entitled to a refund or credit based on the actual increase 
that was permissible.   

 
8.2 Equipment Fees.  
The following shall apply to any equipment purchased by DRS from Prime Vendor.  DRS 
does not anticipate purchasing equipment in connection with the ERA Project. 

 
8.2.1 Equipment Purchase Price.  The purchase price, maintenance terms and 

payment terms for each item of Equipment purchased by DRS from Prime Vendor pursu-
ant to the Agreement shall be set forth in a Project Agreement or Contract Supplement. 

 
8.2.2 Equipment Maintenance Fees.  Fees for Equipment maintenance shall 

be set forth in the applicable Project Agreement or Contract Supplement and shall com-
mence following expiration of the manufacturer’s warranty period for the applicable item 
of Equipment.  Equipment maintenance fees may be increased by Prime Vendor once 
annually commencing one (1) year following the date on which such fees commenced to 
pass through any actual price increases from the applicable Equipment manufacturer and 
otherwise will not be increased by Prime Vendor.  At DRS' request, an officer of Prime 
Vendor shall certify in writing to DRS the amount of any price increase from the applicable 
Equipment manufacturer. 

 
8.3 Implementation Services Fees. 
 

8.3.1 Services Fees.  Fees for project management and implementation Ser-
vices to be acquired by DRS from Prime Vendor under the Agreement and the related 
payment terms for such Services shall be set forth in the applicable Project Agreement or 
Contract Supplement.  Upon DRS' request, Prime Vendor shall provide a Fixed Fee, not-
to-exceed fee and/or time and materials estimate of the fees for the implementation Ser-
vices to be provided under a Project Agreement or Contract Supplement. 

 
8.3.2 Project and Service Rates.  The hourly, blended rate for Services pro-

vided with respect to a project ("Project Rate"), including the rates used for any chargea-
ble Change Orders arising in connection with such project, shall be set forth in a Project 
Agreement.  With respect to the ERA Project, the Project Rate specified in the ERA Project 
Agreement shall apply during the pendency of the ERA Project and for a period of one (1) 
year after Project Completion.  For charges for Services other than those subject to a 
Project Rate, the service rates set forth in Schedule 8.2.3 shall apply ("Service Rates").  
The Service Rates may be increased by Prime Vendor once annually commencing on the 
first (1st) anniversary of the date of Project Completion of the ERA Project; provided, how-
ever, that such annual increases shall not exceed CPI, with a cap of three percent (3%), 
in each case of the then-current Service Rates.  Annual increases shall not carry forward 
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from one year to the next, meaning that if Prime Vendor elects not to increase the Services 
Rates in one year by the full amount allowed hereunder, Prime Vendor shall not have the 
right to carry forward such "unused" increase into subsequent years.  DRS shall have the 
right to require Prime Vendor to provide documentation substantiating the fee increase.  If 
Prime Vendor notifies DRS of a fee increase which exceeds the foregoing limits, then 
notwithstanding any prior payment by DRS of invoices presented by Prime Vendor, DRS 
shall be entitled to a refund or credit based on the actual increase that was permissible.  
In determining Service Rates for personnel, Prime Vendor shall not differentiate Service 
Rates within a single job or personnel classification, and if Prime Vendor’s business prac-
tices now or in the future nonetheless make this distinction, Prime Vendor shall use the 
lesser of the applicable rates.  Prime Vendor shall not increase a particular person’s billing 
rate as a result of a promotion, change in job classification or otherwise without DRS' prior 
written consent, it being the understanding of the parties that DRS does not expect any 
rate changes during the course of a particular project.  Additionally, Prime Vendor shall 
bill DRS in increments of one-quarter (¼) hour for all implementation Services provided, 
and for travel time, shall bill at fifty percent (50%) of the personnel’s applicable Service 
Rate. 

 
8.4 Payment of Invoices. 
 

8.4.1 General.  Prime Vendor shall issue all invoices promptly following the oc-
currence of the invoicing events specified in the Agreement and/or in the applicable Pro-
ject Agreement or Contract Supplement, and all such invoices shall be directed to DRS or 
its designee for payment.  The initial form of invoice to be used by Prime Vendor is set 
forth in Schedule 8.4.1.  All Prime Vendor invoices shall include a reasonably detailed 
description of the Services performed, including the date, hours worked and related ex-
penses incurred, and a reasonably detailed description of the Services to which the invoice 
relates.  With respect to invoices for milestone-based payments, Prime Vendor invoices 
shall include a copy of the applicable Certification Form signed by the DRS Project Direc-
tor, or her or his designee.  By submitting an invoice, Prime Vendor certifies that the 
amount billed is accurate with respect to the fees, charges and expenses set forth therein 
and that such fees, charges and expenses are allowed pursuant to the Agreement.  All 
invoices shall be issued in U.S. Dollars, and payment shall be made by DRS in U.S. Dol-
lars.   

 
8.4.2 DRS Billing Practices and Payment Structures.  Prime Vendor shall 

comply with DRS' standard billing practices, including providing supporting documentation 
as may be reasonably required to substantiate invoice amounts and the other require-
ments of this Section.  Except as may be otherwise set forth in a Project Agreement or 
Contract Supplement, and, as may be limited by applicable Law, DRS shall not make any 
payments to Prime Vendor in advance for any Services or Equipment.  Project manage-
ment and implementation Services shall be paid for by DRS in accordance with milestone 
payments, subject to holdback amounts to be paid upon Project Completion of the appli-
cable project, all in amounts to be agreed between the parties and set forth in a Project 
Agreement, Contract Supplement, Change Order or other ordering document.  Modifica-
tions to payment terms, including any adjustment to the payment of holdback amounts, 
shall require an amendment to the Project Agreement or Contract Supplement or a 
Change Order, as determined by DRS. 
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8.4.3 Timeliness and Accuracy of Invoices.  Prime Vendor acknowledges that 
timeliness and accuracy of invoicing is a critical DRS business requirement, as Prime 
Vendor’s failure to do so may adversely impact DRS' ability to encumber funds within the 
proper fiscal year.  Accordingly, and without limiting the generality of the terms set forth in 
Sections 8.4.1 or 8.4.2, Prime Vendor shall issue each invoice hereunder within sixty (60) 
days after the date on which Prime Vendor was authorized by the terms of the Agreement 
and/or the applicable Project Agreement or Contract Supplement to issue such invoice to 
DRS (for each such invoice, the "Invoicing Deadline") and such invoice shall be accurate 
and correct.  DRS shall notify Prime Vendor of any inaccurate invoice, and Prime Vendor 
shall re-submit an accurate invoice.  DRS is not obligated to pay or partially pay any inac-
curate invoices.   

 
8.4.4 Payment and Disputes.  The parties agree that within thirty (30) days fol-

lowing its receipt of the applicable invoice, DRS shall pay the invoice, provided that: (a) it 
was accurately and timely issued as provided in Sections 8.4.1 and 8.4.2; and (b) such 
invoice is not disputed by DRS in accordance with the further terms of this Section.  Prime 
Vendor shall accept electronic funds transfers as the form of payment.  If an invoiced 
amount is disputed in good faith by DRS, then DRS promptly shall notify Prime Vendor of 
the dispute and, until resolution of the dispute occurs pursuant to Article 14, DRS shall 
have the right to withhold and suspend disputed payments.  All of the parties’ obligations 
under the Agreement shall continue unabated during the duration of the dispute resolution.  
If DRS claims that it has been inappropriately billed but it has already paid the disputed 
amount, the parties shall work to resolve the matter within ninety (90) days from the date 
of DRS' written notice of such overpayment, and each party shall provide the other with 
all relevant documentation in an effort to resolve the matter as quickly as possible.  If 
Prime Vendor determines that DRS was billed improperly, it promptly shall issue to DRS 
a credit memo that DRS can deduct on the next invoice billed.   

 
8.4.5 Small Business, Minority and Women’s Business Enterprise (MWBE) 

and Veteran-Owned Business Participation.  [DRAFTING NOTE: THIS SECTION 
WILL ONLY APPLY IF PRIME VENDOR INDICATED SMALL BUSINESS, MINORITY, 
WOMEN'S, OR VETERAN’S BUSINESS PARTICIPATION IN ITS ERA RFP RE-
SPONSE.  IF NOT, THIS SECTION WILL BE DELETED.]  With each invoice for payment 
and within thirty (30) days of DRS' request, Prime Vendor shall provide DRS an affidavit 
of amounts paid.  The affidavit of amounts paid shall either state that Prime Vendor still 
meets the definition of small business vendor and/or maintains its MWBE and/or Veteran-
Owned certification, or state that its Subcontractor(s) still meets the definition of small 
business and/or maintain(s) its/their MWBE and/or Veteran-Owned certification(s) and 
specify the amounts paid to each small business, certified MWBE or Veteran-Owned Sub-
contractor under the Agreement.  Prime Vendor shall maintain records supporting the af-
fidavit of amounts paid in accordance with Section 15.2.5. 

 
8.5 Travel and Out-of-Pocket Expenses.  Prime Vendor shall be reimbursed for rea-

sonable staffing accommodation, living and travel expenses, in accordance with DRS Travel Pol-
icies as set forth in Schedule 8.5.  Travel and out-of-pocket expenses, if agreed to, may be sub-
ject to a not-to-exceed or other agreed arrangement(s) as may be set forth in a Project Agreement 
or Contract Supplement.  Travel and out-of-pocket expenses must be submitted with receipts and 
other required substantiating documentation in accordance with the DRS Policies within sixty (60) 
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days from the date chargeable to DRS.  Travel and out-of-pocket expenses that do not receive 
pre-approval by DRS will not be eligible for reimbursement.   

 
8.6 Set-Off Rights.  Prime Vendor shall comply with DRS' billing practices relating to 

the issuance of credit notes and/or memoranda relating to amounts due to DRS under this Agree-
ment, including any Delay Credits, Support Credits, Performance Credits, unresolved disputed 
amounts as described in Section 8.4.  If Prime Vendor fails to issue to DRS a credit note or 
memorandum on its next invoice to DRS for any amounts that become due to DRS in accordance 
with the above, then DRS shall have the right to set off such amounts against any amounts then 
due or that become due to Prime Vendor under the Agreement.  If DRS cannot effectuate a com-
plete set-off due to insufficient amounts owed by DRS to Prime Vendor, Prime Vendor promptly 
shall refund unrealized set off amounts to DRS no later than twenty (20) days following its receipt 
of written notice from DRS requiring it to do so.  
 

8.7 Taxes.  DRS shall pay all sales and use taxes required under applicable Law.  
Prime Vendor must pay all other taxes, including the Washington Business and Occupation Tax, 
other taxes based on Prime Vendor's income or gross receipts, and personal property taxes levied 
or assessed on Prime Vendor's personal property. Prime Vendor shall include on each invoice a 
separate line item specifying the tax for each component of Service or Solution.  Prime Vendor 
shall work with DRS to ensure that Prime Vendor is properly determining the amount of taxes 
under applicable Law associated with each type of Service or Solution.  DRS shall not be charged 
for any taxes levied or assessed on the income of Prime Vendor’s employees such as IRS com-
pensatory taxes.  Prime Vendor shall complete registration with the Washington State Department 
of Revenue and be responsible for payment of all taxes due on payments made under the Agree-
ment.  All payments accrued on account of payroll taxes, unemployment contributions, any other 
taxes, insurance, compensatory or other expenses for Prime Vendor or Prime Vendor's personnel 
shall be Prime Vendor's sole responsibility. DRS reserves the right to require evidence of payment 
of such taxes prior to making any final payments due under a Project Agreement or Contract 
Supplement.   

 

ARTICLE 9 
REPRESENTATIONS, WARRANTIES AND COVENANTS 

 
9.1 Functionality and Performance Warranties. 

 
9.1.1 Solution Functionality.  Prime Vendor represents and warrants to DRS 

that:  (a) the Solution shall possess all of the functional capabilities described in: (i) the 
DRS Business and Technical Requirements; and (ii) the Documentation; and (iii) shall 
perform all such functions described in subsections (i) and (ii) without any Level 1 De-
fects or Level 2 Defects; (b) except as may be otherwise expressly set forth in a Project 
Agreement or Contract Supplement, the various components of the Solution: (i)  are de-
signed to and shall not require multiple user sign-ons and forced sign-offs within, across and 
among all product lines, including Solutions provided to DRS from and after the Effective 
Date; (ii) shall have the same "look and feel" within a product line; and (iii) either share a 
common database used across components of the Solution, or if there are multiple data-
bases, the data among such databases is coordinated, synchronized or otherwise managed 
by the Solution without the need of a separate interface; and (c) to the extent the Solution 
has mobile features and/or using a mobile platform, the mobile component of the Solution 
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complies with Mobile Standards.  The terms of this Section are effective on the Effective 
Date and shall remain in effect with respect to particular Solution for as long as DRS pays 
for Support and Maintenance Services.   

 
9.1.2 Solution Performance.  Prime Vendor represents and warrants to DRS 

that the Solution shall meet or exceed the Performance Standards set forth in the appli-
cable Project Agreement or Contract Supplement when operating in the operating envi-
ronment described in the applicable Project Agreement or Contract Supplement (the "Ap-
proved Equipment Configuration").  The representations and warranties set forth in this 
Section shall remain in effect for as long as the Approved Equipment Configuration is not 
exceeded, and for as long as DRS continues to purchase Support and Maintenance Ser-
vices.  If:  (a) the Approved Equipment Configuration has changed so that DRS is no 
longer operating the Solution within the Approved Equipment Configuration parameters; 
and (b) DRS wants to maintain the effectiveness of the Performance Standards with re-
spect to the Solution, then Prime Vendor shall make recommendations that are reasonably 
necessary to ensure that the Solution continues to operate in accordance with the Perfor-
mance Standards while operating within the re-established Approved Equipment Config-
uration, including that DRS purchase additional equipment and/or license additional soft-
ware.  If DRS implements such recommendations, the Performance Standards shall re-
main in effect for as long as the re-established Approved Equipment Configuration is not 
exceeded, after which the process described in this Section shall be repeated at DRS' 
request.  Without limiting any other rights and remedies that may then be available to DRS, 
Prime Vendor shall correct any failure of the Solution to operate in accordance with the 
performance warranties set forth in this Section by providing additional equipment, soft-
ware or services to DRS at no additional cost to DRS.  The terms of this Section shall 
apply so long as DRS is paying for Support and Maintenance Services and DRS has not 
made modifications (but excluding any configurations permitted by or made in accordance 
with the Documentation) to the Solution without the written consent of Prime Vendor. 

 
9.1.3 Demonstrations.  Prime Vendor represents and warrants to DRS that, for 

any Demonstrations provided to DRS in which a Solution was proposed, Prime Vendor 
used only generally available versions and releases of the Solution when it developed the 
Demonstrations, including the use of actual file structures, APIs, layouts and screens; (b) 
the test data populated actual files and file structures used in the Solution to show the 
movement of data native in the system and was not simulated in (i.e., splashed into) tem-
porary Excel or other files created to show features, functionality or information flows that 
are not present in the Solution; and did not use any tools, utilities, or other techniques to 
replicate or simulate any portion of the Solution.   
 

9.1.4 Certification of Third Party Equipment and Software. 
 

(a) General.  If DRS acquires any Third Party software and/or equipment 
to operate with the Solution that has been previously recommended by Prime Vendor 
or previously certified by Prime Vendor (whether for DRS or any other customer of 
Prime Vendor) then such software and/or equipment shall be deemed certified by 
Prime Vendor for DRS' use and such use shall not affect the warranties set forth 
herein.  If DRS acquires any Third Party software and/or equipment that has not been 
recommended by Prime Vendor in a written configuration or previously certified by 
Prime Vendor (whether for DRS or any other customer of Prime Vendor), then DRS 
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may submit such Third Party software and/or equipment for certification by Prime 
Vendor in order to assure conformance with Prime Vendor’s reasonable specifica-
tions.  Certification of Third Party software and/or equipment shall begin as soon as 
reasonably possible, but in no event later than ten (10) business days following DRS' 
request.  Fees for certification Services provided by Vendor shall be charged at the 
Service Rates and limited to the reasonable time, materials and out-of-pocket ex-
penses associated with such certification.  Upon certification by Prime Vendor, such 
Third Party software and/or equipment shall be deemed qualified to operate with the 
Solution without affecting the warranties set forth herein. 

 
(b) Technical Alternatives.  If Prime Vendor determines that the Third 

Party software and/or equipment cannot be certified, Prime Vendor will provide DRS 
with a written explanation detailing the technical reasons why the software or equip-
ment cannot be certified.  If the technical issues are addressable in a commercially 
reasonable manner (such as acquiring technical proficiency in the technology to en-
able certification to be achieved) and the parties can address such issues (or, in the 
case of DRS, DRS makes an offer to address the technical issue), then the certifica-
tion will proceed and the software or equipment will be certified upon addressing the 
technical issues.  If the parties determine that the technical issues cannot be reason-
ably addressed then the parties shall work to develop a modified or alternative con-
figuration or technology so that certification can proceed, and upon the adoption of 
such modification or alternative configuration or technology by DRS, Prime Vendor 
will provide its certification.   

 
(c) Retrofitting Previously Certified Technology.  If DRS migrates to 

a later release of a previously certified configuration or technology under this Section, 
at DRS' request, Prime Vendor will provide technical assistance to DRS and/or re-
certify the configuration or technology, all at the Service Rates.   
 
9.1.5 Solution Design Limitations.  Each Project Agreement and Contract Sup-

plement involving the implementation of a Solution shall provide a representation and war-
ranty regarding the design limitations with respect to any Solution, including transaction 
volume throughput, field and record sizes, scalability and capacity limitations.   The terms 
of this Section are effective on the Effective Date and shall remain in effect with respect 
to particular Solution for as long as DRS is paying for Support and Maintenance Services.   

 
9.1.6 Disabling Codes.  Prime Vendor represents and warrants to DRS that the 

Solution and any Deliverable provided by Prime Vendor do not contain – and DRS shall 
not receive from any Prime Vendor data transmission via the Internet, modem, tape or 
other Prime Vendor-provided medium (including any connection to any Prime Vendor 
web-site or bulletin board) – any virus, worm, trap door, back door, timer, clock, counter, 
time lock, time bomb, Trojan horse, file infectors, malware, rootkits, boot sector infectors 
or other limiting routine, instruction or design including surveillance software or routines 
or data gathering or collecting software or devices that could, if triggered, erase data or 
programming, collect data in a surveillance or other capacity, have an adverse impact on 
the Solution, or cause the Solution or any component thereof to become inoperable or 
otherwise incapable, in whole or in part, of being used in the full manner for which the 
software was intended to be used (a "Disabling Code").  If Prime Vendor introduces a 
Disabling Code, at its sole cost and expense, Prime Vendor shall, as applicable:  (a) take 
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all steps necessary to test for the presence of Disabling Codes; (b) remove the Disabling 
Code; (c) install and implement a new copy of the Solution at DRS, if applicable, without 
the presence of the Disabling Code; (d) restore any and all data and programming lost by 
DRS as a result of such Disabling Code (such restoration shall include, if needed, on-site 
technical assistance to extract data from corrupted data files, restoration of backup media, 
data log analysis, and the like).  This representation and warranty shall survive the expi-
ration or termination of the Agreement. 

 
9.1.7 Comprehensiveness of Project Agreements and Contract Supple-

ments and Sufficiency of Due Diligence.  In order to avoid out-of-scope changes to a 
project and work to be performed under a Project Agreement or Contract Supplement, 
Prime Vendor represents and warrants to DRS that, as of the effective date of the appli-
cable Project Agreement or Contract Supplement:  (a) Prime Vendor identified in the ap-
plicable Project Agreement or Contract Supplement all the software, services and other 
items required to: (i) implement the Solution and Equipment described therein; and (ii) 
achieve the DRS Business and Technical Requirements and other requirements as set 
forth in such Project Agreement or Contract Supplement, and the Performance Standards; 
(b) all such software, services and other items are included in the applicable Project Agree-
ment or Contract Supplement; and (c) there are no other products that are required to 
meet the DRS Business or Technical Requirements or Performance Standards.  Prime 
Vendor further represents and warrants to DRS that, upon entering into a Project Agree-
ment or Contract Supplement, that it will have properly sized the amount of personnel and 
other resources required to complete its obligations under a Project Agreement or Con-
tract Supplement for the Fixed Fee (if any stated therein); the Services to be provided by 
Prime Vendor on a Fixed Fee basis under any Project Agreement or Contract Supplement 
are the only services required to meet the DRS Business and Technical Requirements; 
and there are no other services (i.e., optional or needed additional services) that are omit-
ted from the Project Agreement or Contract Supplement but necessary to meet such re-
quirements. 

 
9.1.8 Exclusions.  Prime Vendor shall not be responsible for a breach of the 

representations and warranties set forth in Section 9.1 to the extent such breach is caused 
by:  (a) if an express responsibility of DRS and not Prime Vendor, DRS' failure to properly 
install and maintain the Solution, but only if Prime Vendor has provided DRS with written 
notice of such failure; (b) any alterations of or additions to the Solution performed by a 
party other than Prime Vendor or a Third Party not acting on Prime Vendor’s behalf, at its 
direction or with its approval; or (c) use of the Solution in a configuration not set forth in 
the Documentation or an approved configuration. 
 

9.1.9 Correction of Failure to Meet Functionality and Performance Warran-
ties.  Upon any failure to comply with the representations, warranties and/or covenants 
set forth in this Section, within the applicable time frames specified in Schedule 7.1, or 
within five (5) days if such time frames are not applicable to the breach, in each case 
following receipt of written notice from DRS of such failure, Prime Vendor shall repair, 
replace or correct, at Prime Vendor’s sole cost and expense, the applicable component(s) 
of the Solution, including by providing any additional software, equipment and/or services 
that may be necessary.  The remedies set forth in this Section shall be in addition to any 
Support Credits and/or any other rights and remedies that may be available to DRS.   
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9.2 Services Warranty.  Prime Vendor represents and warrants to DRS that it shall 
perform all Services in accordance with industry practices and standards generally applicable to 
such Services; provided, however, that where the Agreement or a Project Agreement or Contract 
Supplement specifies a particular standard or criteria for performance, this warranty is not in-
tended to and does not diminish that standard or criteria for performance. 
 

9.3 Open Systems Warranty and Covenants.  Prime Vendor represents and war-
rants to DRS that, as of the Effective Date, the Solution (including Integrations, Interfaces, Exten-
sions and other software-based Deliverables) is Compliant with current versions of IEEE 802.3, 
802.11(g/n)(wireless), industry standards for wave form transmissions ANSI X3T9.5 (FDDI Spec-
ifications), EIA/TIA 568A (building wiring specifications), TCP/IP protocols, HTTP/HTTPs stand-
ards and other standards that may be set forth in an Ordering Document.  Prime Vendor cove-
nants that the Solution and future releases and version of the Solution shall be Compliant with 
such standards, as such standards are updated from time-to-time.  For purposes of the Agree-
ment, the term "Compliant" shall mean that the Solution is compatible with the applicable stand-
ard and is able to utilize fully each and every feature and functionality of that release level without 
workarounds or additional programming.  The representations and warranties set forth in this 
Section shall remain in effect for as long as the Agreement is not terminated.   

 
9.4 Third Party and Mobile Warranties.  Prime Vendor represents and warrants to 

DRS that it has tested or shall have tested at the time of installation all Third Party Solutions 
supplied by Prime Vendor to DRS and determined that such Third Party Solutions meet the rep-
resentations and warranties set forth in the Agreement and/or the applicable Project Agreement 
or Contract Supplement.  With respect to mobile and/or Third Party components of the Solution, 
Prime Vendor represents, warrants and covenants to DRS that State Data shall not be stored, 
collected, used in geolocation tracking services, or other uses inconsistent with DRS Policies, and 
that Third Party terms and conditions relating to the use of mobile devices are consistent with and 
do not violate any Laws, the Mobile Standards and/or DRS Policies. The representations and 
warranties set forth in this Section shall survive the expiration or termination of the Agreement. 

 
9.5 Equipment Warranty.  With respect to any Equipment furnished by Prime Vendor 

to DRS, Prime Vendor shall secure from the applicable manufacturer(s) such warranties and in-
demnities as may be available with respect to such Equipment at no additional cost to DRS, and 
assign and pass through to DRS such warranties and indemnities to the extent legally assignable.  
If such warranties and indemnities are not assignable to DRS, at DRS' request, Prime Vendor 
shall enforce such warranties and indemnities on DRS' behalf.  This representation and warranty 
shall survive the expiration or termination of the Agreement. 
 

9.6 Intellectual Property Warranty.  Prime Vendor represents and warrants to DRS 
that, as of the Effective Date, and as of the effective date of each Project Agreement and Contract 
Supplement (except to the extent disclosed therein), the Solution and DRS' use of the Solution in 
accordance with the terms of the Agreement does not infringe upon any patent, trademark, cop-
yright, trade secret or other intellectual property or proprietary right of any Third Party.  Prime 
Vendor further represents and warrants to DRS that, as of the Effective Date, and as of the effec-
tive date of each Project Agreement and Contract Supplement (except to the extent disclosed 
therein), there is, and there shall be, no actual or threatened suit against Prime Vendor by any 
Third Party based on an alleged violation of any right specified in the preceding sentence.  This 
representation and warranty shall survive the expiration or termination of the Agreement. 
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9.7 Warranty of Authority.  Each party represents and warrants to the other that it 
has the right to enter into the Agreement and, in the case of Prime Vendor, as of the Effective 
Date and as of the effective date of each Project Agreement and Contract Supplement (except to 
the extent disclosed therein), there is not and there shall not be, any outstanding assignments, 
grants, licenses, encumbrances, obligations or agreements that relate to the Solution (whether 
written, oral or implied) that are inconsistent with the Agreement and the rights granted or trans-
ferred herein.  This representation and warranty shall survive the expiration or termination of the 
Agreement. 
 

9.8 Warranty of Title.  Prime Vendor represents and warrants to DRS that it has the 
full authority to provide, license or sublicense all Solutions provided or licensed to DRS.  Prime 
Vendor further represents and warrants that all Equipment shall be free and clear of all liens, 
claims, encumbrances and demands of Third Parties.  This representation and warranty shall 
survive the expiration or termination of the Agreement. 
 

9.9 Pending Litigation Warranty.  Prime Vendor represents and warrants to DRS 
that, as of the Effective Date and as of the effective date of each Project Agreement and Contract 
Supplement (except to the extent disclosed therein), there is (and there shall be at the time of a 
future Project Agreement and Contract Supplement), no action, suit, claim, investigation or pro-
ceeding pending, or the basis for any action, suit, investigation or proceeding, and to the best of 
Prime Vendor’s knowledge, there is no action, suit, claim, investigation or proceeding, or the basis 
for any action, suit, investigation or proceeding, threatened against, by or affecting Prime Vendor, 
its Affiliates or the Solution in any court, or by or before any federal, state, municipal or other 
governmental department, commission, board, bureau, agency or instrumentality, domestic or 
foreign, or before any arbitrator of any kind that, if adversely determined, might affect Prime Ven-
dor’s ability to enter into the Agreement and/or the applicable Project Agreement or Contract Sup-
plement and perform all of its obligations herein. 

 
9.10 Offshoring.  Prime Vendor represents, warrants and covenants to DRS that Prime 

Vendor shall not:  (a) except as may otherwise be set forth in a Project Agreement or Contract 
Supplement, perform any of its obligations under the Agreement from locations, or using employ-
ees, contractors and/or agents, situated outside the United States; or (b) directly or indirectly 
(including through the use of subcontractors) transmit any State Data outside the United States; 
or (c) allow any State Data to be accessed by Prime Vendor employees, contractors and/or agents 
from locations outside the United States or transmitted to locations outside the United States.  If 
a Project Agreement or Contract Supplement provides that Services may be provided offshore, 
to the extent any Law or regulation enacted after the Effective Date or any policy or circumstances 
exist or are created which have, or may have, an adverse impact on DRS with respect to legal 
compliance or its relationships with the State, its unions or otherwise, Prime Vendor acknowl-
edges and agrees that, to the extent technically feasible and commercially reasonable, it shall 
change the delivery of any affected offshore Services in a manner which enables DRS to avoid 
such adverse impact; or if the foregoing objective cannot be met to the satisfaction of the parties, 
then the parties shall engage in good faith negotiations to arrive at a mutually agreeable reason-
able alternative.  To the extent that an Authorized User is physically located outside of the United 
States and requests access to the Solution or Support and Maintenance Services from Prime 
Vendor, Prime Vendor's provision of access to the Solution or Support and Maintenance Services 
to such user physically located outside the United States shall not constitute a breach of this 
Section provided that Prime Vendor otherwise complies with the terms of this Section. 
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9.11 State Data.  Prime Vendor represents and warrants to DRS that it shall not collect, 
use, store, display and/or transmit State Data (including in a summary, extracted, redacted or de-
identified form) other than as necessary to fulfill its obligations under the Agreement.  Prime Ven-
dor shall not restrict in any manner, DRS' access or ability to download State Data, and shall 
provide any access or other codes to permit DRS to access and download at its option, at any 
time and without the requirement to notify Prime Vendor. 

 
9.12 Conflicts of Interest.  Prime Vendor represents and warrants to DRS that neither 

Prime Vendor, any of its Affiliates or authorized subcontractors, nor any employee of either, has, 
shall have, or shall: 

 
(a) Acquire, any contractual, financial, business or other interest, direct or in-

direct, that would conflict in any manner or degree with Prime Vendor’s performance of its 
duties and responsibilities to DRS under the Agreement or otherwise create an appear-
ance of impropriety with respect to the Agreement. 

 
(b) Use the authority provided or to be provided under the Agreement to im-

properly obtain financial gain for Prime Vendor, any of its Affiliates, any of their employees, 
or any member of the immediate family of any such employee. 

 
(c) Use any State Data acquired in connection with the Agreement to obtain 

financial gain for Prime Vendor, any of its Affiliates, any of their employees, or any member 
of the immediate family of any such employee. 

 
(d) Accept anything of value based on an understanding that the actions of 

Prime Vendor, any such Affiliates or any such employees on behalf of DRS would be 
influenced thereby; and neither Prime Vendor nor any of its Affiliates shall attempt to in-
fluence any DRS employee by the direct or indirect offer of anything of value. 

 
(e) Pay or agree to pay any person, other than bona fide employees working 

solely for Prime Vendor or such Affiliates or any of Prime Vendor’s subcontractors, any 
fee, commission, percentage, brokerage fee, gift or any other consideration, that is con-
tingent upon or resulting from the award or execution of the Agreement. 

 
9.13 Compliance with Federal and State Programs.  With respect to Prime Vendor 

and Prime Vendor's employees, providers of Third Party Solutions and subcontractors providing 
Services to DRS: 
 

(a) Prime Vendor represents and warrants that neither Prime Vendor nor any 
of its employees, providers of Third Party Solutions or subcontractors are currently ineli-
gible to participate in federal or state procurement or non-procurement programs because 
of being excluded, debarred, suspended or otherwise declared ineligible to participate. 

 
(b) Prime Vendor shall immediately disclose to DRS if it or any of its employ-

ees, providers of Third Party Solutions or subcontractors is debarred, suspended, ex-
cluded or otherwise declared ineligible to participate in federal or state procurement or 
non-procurement programs. 
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(c) Prime Vendor shall immediately disclose to DRS if Prime Vendor or any of 
its employees, providers of Third Party Solutions or subcontractors is proposed for exclu-
sion, debarment or suspension from participation in any federal or state procurement or 
non-procurement program. 

 
(d) DRS has the right to immediately terminate the Agreement for cause and 

without further liability to DRS if Prime Vendor becomes ineligible to participate in federal 
or state procurement or non-procurement programs because of being excluded, debarred, 
suspended or otherwise declared ineligible to participate. 

 
(e) Upon any of the occurrences described above, Prime Vendor shall provide 

written notice immediately to DRS in accordance with Section 15.1. 
 
9.14 Additional Warranties.  Prime Vendor agrees that its performance under the 

Agreement shall include, in addition to the warranties set forth in this Article, all representations 
and warranties that may be set forth in a Project Agreement or Contract Supplement. 
 

9.15 Material Misstatements or Omissions.  No representation or warranty by a party 
that is contained in the Agreement or that may be contained in any Project Agreement, Contract 
Supplement, Schedule, Exhibit, Addendum or Attachment contains any untrue statement of a 
material fact or omits to state a material fact necessary to make the statements and facts con-
tained herein or therein not materially misleading. 
 

9.16 Disclaimer of Representations and Warranties THE REPRESENTATIONS 
AND WARRANTIES SET FORTH IN THE AGREEMENT AND IN ANY SCHEDULE OR EXHIBIT 
TO THE AGREEMENT, INCLUDING IN ANY ORDERING DOCUMENT, ADDENDUM OR AT-
TACHMENT, CONSTITUTE THE ONLY REPRESENTATIONS  AND WARRANTIES OF THE 
PARTIES AND ARE IN LIEU OF ALL OTHER REPRESENTATIONS AND WARRANTIES, EX-
PRESSED OR IMPLIED, INCLUDING THE IMPLIED WARRANTIES OF MERCHANTABILITY 
AND FITNESS FOR A PARTICULAR PURPOSE. 

ARTICLE 10 
TERM AND TERMINATION 

 
10.1 Term. 

 
10.1.1 Term of Agreement.  The Agreement shall commence on the Effective 

Date and remain in effect until the date that no obligations remain under any Project Agree-
ment, Contract Supplement, Change Order or other ordering document, unless the parties 
mutually agree in writing to terminate the Agreement, DRS terminates the Agreement pur-
suant to Section 10.1.3, or a party elects to terminate the Agreement following the occur-
rence for an Event of Default or under the circumstances described in Section 15.5. 

 
10.1.2 Term of Project Agreements and Contract Supplements.  Each Pro-

ject Agreement and Contract Supplement shall commence on its effective date and remain 
in effect until:  (a) with respect to a Project Agreement, Project Completion of such Project 
Agreement occurs, and with respect to a Contract Supplement, the obligations under the 
Contract Supplement have been fulfilled, provided that a Project Agreement or Contract 
Supplement may provide that certain terms and conditions may survive; (b) the parties 
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mutually agree in writing to terminate the Project Agreement or Contract Supplement; (b) 
DRS terminates the Project Agreement or Contract Supplement pursuant to Section 
10.1.3 or in accordance with the terms of the Agreement; or (c) a party elects to terminate 
the Project Agreement or Contract Supplement following the occurrence of an Event of 
Default or under the circumstances described in Section 15.5.   

 
10.1.3 Termination for Convenience.  DRS shall have the right to terminate 

the Agreement in whole or in part, any Project Agreement or Contract Supplement, involv-
ing the purchase of Services, and/or any line or category of Services being provided under 
a Project Agreement or Contract Supplement, without cause and for its convenience and 
without further liability (except as provided in this Section) upon ten (10) days prior written 
notice to Prime Vendor.  Following any such termination, DRS will only be responsible for: 
(a) subject to the terms of Section 8.5, actual, documented reimbursable expenses in-
curred by Prime Vendor prior to receipt of the written notice of termination; (b) the value 
(at the applicable rates under the Agreement) of any Services provided by Prime Vendor 
prior to (and/or, if authorized as provided above in this Section, after) receipt of the written 
notice of termination; and (c) Solution License Fees according to the following: 

 
(i) if DRS elects to retain any Solution Module or Modules, then DRS 

shall pay the remaining balance of such Solution License Fees, and Sections 
3.1.1, 3.5, 3.6, 9.1.6, 9.6, 9.7, 9.12 (to the extent applicable), 9.13, and Articles 
11 through 15 shall remain in effect; or  
 

(ii) if DRS elects not to retain any Solution Module or Modules, then 
DRS shall not be responsible to pay for such remaining balance of Solution Li-
cense Fees. 
 

Upon Prime Vendor's receipt of written notice of termination pursuant to this Section, to 
the extent not previously delivered, Prime Vendor shall deliver to DRS all Deliverables 
developed by Prime Vendor, whether completed or in draft form, and the terms of Section 
3.2.4 shall apply.  In determining the fees owed under subsection (b) above with respect 
to partially completed Deliverables developed under a fixed fee arrangement, Prime Ven-
dor shall disclose to DRS:  (d) the number of hours already expended by Prime Vendor 
toward achieving the milestone or Deliverable ("E"); and (e) the number of hours still 
needed by Prime Vendor to complete the Deliverable or milestone ("N").  The percent 
complete for the Deliverable or milestone will be represented by the fraction of:  E/(N+E) 
x 100.  For example, if Prime Vendor has expended sixty (60) hours towards completing 
a Deliverable or milestone and Prime Vendor estimates that it will take ninety (90) addi-
tional hours to complete such Deliverable or milestone, the Deliverable or milestone will 
be calculated to be forty percent (40%) complete (i.e., (60/(60+90) x 100 = 40%).  DRS 
shall then have the option of requiring Prime Vendor to complete the Deliverable or mile-
stone for the applicable unpaid Deliverable or milestone fee, or pay Prime Vendor a pro 
rata amount of such Deliverable or milestone fee based on the percent complete as cal-
culated above. 
 

10.1.4 Termination Due to Insufficient Funding.  If there is insufficient funding 
to complete a project, DRS and Prime Vendor shall meet and discuss adjusting the time 
frames for the delivery of the Solution, Services and/or Equipment, in a manner such that 
the Solution, Services and/or Equipment can be provided to DRS, but with different time 
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frames based on the projected future funding.  The parties will negotiate in good faith for 
a period of ninety (90) days (or longer by mutual agreement).  If, at the end of such ninety 
(90) day period the parties have reached mutually acceptable terms, such terms will be 
memorialized in a written amendment to the Agreement.  If the parties have not reached 
mutually agreeable terms, DRS may either elect to continue the Agreement or the appli-
cable Project Agreement or Contract Supplement with respect to the applicable Solution, 
Services and/or Equipment, or, upon written notice to Prime Vendor, terminate the Agree-
ment, and/or applicable Project Agreement or Contract Supplement without further liability 
or penalty. 

 
10.1.5 Survival.  Any terms of the Agreement and/or any Project Agreements 

and Contract Supplements that would, by their nature or through the express terms of the 
Agreement or the applicable Project Agreement or Contract Supplement, survive the ex-
piration or termination of the Agreement and/or the applicable Project Agreement or Con-
tract Supplement shall so survive, including the terms of Sections 3.1.1, 3.1.3, 3.1.4, 
3.2.4, 3.2.5, 3.2.6, 3.6.2, 8.4 through 8.7, 9.1.5, 9.1.6, 9.2, 9.3, and 9.6 through 9.14, and 
Articles 10 through 15.   

 
10.2 Events of Default.  The following events shall constitute "Events of Default," and 

the occurrence of any one (1) or more of such Events of Default shall constitute a material breach 
of the Agreement and/or the applicable Project Agreement or Contract Supplement that shall af-
ford the non-breaching party the rights and remedies set forth in this Article: 
 

(a) Prime Vendor’s failure to achieve any Critical Milestone by the applicable 
Critical Milestone Due Date, provided that such failure is not due to delays by DRS (but 
only to the extent thereto), which failure shall constitute a Prime Vendor Event of Default; 

 
(b)  Prime Vendor's failure to correct a Level 1 Defect or provide a workaround 

reasonably acceptable to DRS within the timeframes set forth in the Agreement, and if no 
timeframe is specified, then within five (5) days, or Prime Vendor's material breach of any 
of its other Support and Maintenance Services obligations, each of such acts of non-com-
pliance shall constitute a Prime Vendor Event of Default; 

  
(c) A material breach of Prime Vendor's representations, warranties and cov-

enants set forth in Article 9, which breach shall constitute a Prime Vendor Event of De-
fault, provided that:  (i) such breach is not cured within the applicable time frames, if any, 
set forth in the Agreement, or if no time frame for curing such breach is specified, then 
within five (5) days following Prime Vendor's receipt of written notice of such breach; or 
(ii) if the breach reasonably cannot be cured within the time frames specified in the fore-
going subsection (i), Prime Vendor has failed to provide to DRS within five (5) days fol-
lowing its receipt of written notice of such breach a written plan to cure such breach that 
is acceptable to DRS in its sole discretion; 

 
(d) A party's breach of its confidentiality and other obligations set forth in Arti-

cle 12, which shall constitute an Event of Default by the breaching party; 
  
(e) Prime Vendor’s failure to maintain insurance coverage as specified in Sec-

tions 15.3, provided that such failure is not cured by Prime Vendor within thirty (30) days 
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following receipt of written notice of such failure, which failure shall constitute a Prime 
Vendor Event of Default; 

 
(f) Prime Vendor’s failure to make any Deposit(s) required under the Source 

Code Escrow Agreement in accordance with the terms set forth therein, provided that such 
failure is not cured within thirty (30) days following receipt of written notice of such failure, 
which shall constitute a Prime Vendor Event of Default; 
 

(g) DRS' failure to pay any undisputed invoice in accordance with the terms of 
Section 8.4.3, which failure shall constitute a DRS Event of Default; 

 
(h) A party’s material breach of any other representation, warranty or covenant 

set forth in the Agreement, which material breach shall constitute an Event of Default by 
the non-performing party, provided that:  (i) such failure is not cured within the applicable 
time frames, if any, set forth in the Agreement, or if no time frame for curing such breach 
is specified, then within ten (10) days following the non-performing party’s receipt of written 
notice of such failure; or (ii) if the breach reasonably cannot be cured within the time 
frames specified in the foregoing subsection (i), the non-performing party has failed to 
provide to the other party within seven (7) days following its receipt of written notice of 
such failure a written plan to cure such failure that is acceptable to such other party in its 
sole discretion; 
 

(i) The institution of bankruptcy, receivership, insolvency, reorganization or 
other similar proceedings by or against Prime Vendor or any parent Affiliate of Prime Ven-
dor under any law if such proceedings have not been dismissed or discharged within thirty 
(30) days after they are instituted; the insolvency or making of an assignment for the ben-
efit of creditors or the admittance by Prime Vendor or any parent Affiliate of Prime Vendor 
of any involuntary debts as they mature; the institution of any reorganization arrangement 
or other readjustment of debt plan of Prime Vendor or any parent Affiliate of Prime Vendor; 
or any corporate action taken by the Board of Directors of Prime Vendor or any parent 
Affiliate of Prime Vendor in furtherance of any of the above actions, which shall constitute 
a Prime Vendor Event of Default; or 
 

(j) If Prime Vendor or any parent Affiliate of Prime Vendor makes an assign-
ment of all or substantially all of its assets for the benefit of creditors, or Prime Vendor’s 
or any parent Affiliate of Prime Vendor’s Board of Directors takes any corporate action by 
in furtherance of the above action, which shall constitute a Prime Vendor Event of Default. 

 
10.3 Rights and Remedies of Prime Vendor Upon Default of DRS.  Upon the occur-

rence of a DRS Event of Default, Prime Vendor shall be entitled to all of the remedies described 
below in this Section.  In addition, if one (1) or more events as described in Section 10.2 occur that 
would give rise to a DRS Event of Default but DRS has effected a cure within the applicable time 
frames set forth in Section 10.2, if any, or thereafter, then Prime Vendor nonetheless shall be entitled 
to the remedies set forth in subsections (b) and (c) below. 

 
(a) Subject to DRS' rights as set forth below, fully or partially terminate the Agree-

ment and/or the affected Project Agreement(s) or Contract Supplement(s); and/or 
 

(b) Subject to the terms of Section 10.6, recover damages from DRS; and/or 
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(c) Any other additional remedies that may be set forth in a Project Agreement 

or Contract Supplement. 
 

Any perpetual licenses granted to DRS shall be irrevocable unless DRS materially breaches the 
license restrictions or other obligations set forth in Sections 3.1 and fails to cure (or, in the case 
of incurable breaches, fails to exercise all commercially reasonable efforts to substantially cure) 
such material breach within thirty (30) days following DRS' receipt of written notice from Prime 
Vendor requiring DRS to cure the breach.  Notwithstanding anything contained herein to the con-
trary, Prime Vendor expressly waives and disclaims any right or remedy it may have under any 
existing or future Laws or otherwise to:  (d) de-install, disable or terminate the use or access to 
the Solution or any portion thereof, interfere with DRS' quiet enjoyment of the Solution or terminate 
any license granted hereunder, before Prime Vendor has received a final, non-appealable judicial 
order terminating DRS' license or access and use rights; or (e) terminate, suspend or withhold 
Support and Maintenance Services prior to any termination of the entire Agreement and expiration 
of the Transition Period; or (f) exercise any other form of self-help remedy.  

 
10.4 Rights and Remedies of DRS Upon Default of Prime Vendor.  Upon the occur-

rence of a Prime Vendor Event of Default, DRS shall be entitled to all of the remedies described 
below in this Section.  In addition, if one (1) or more events as described in Section 10.2 occur that 
would give rise to a Prime Vendor Event of Default but Prime Vendor has effected a cure within the 
applicable time frames set forth in Section 10.2, if any, or thereafter, then DRS nonetheless shall be 
entitled to recover damages from Prime Vendor, subject to the terms of Article 11.  

 
(a) Fully or partially terminate the Agreement, the affected Project Agreement or 

Contract Supplement (or Schedule or Exhibit thereto), Statement of Work or other document, 
or the affected line or category of Services being provided under a Project Agreement or 
Contract Supplement; and/or 

 
(b) Subject to the terms of Article 11, recover damages from Prime Vendor; 

and/or 
 
(c) If a Disclosure Event has occurred, obtain the Deposits from escrow in ac-

cordance with the terms of the Source Code Escrow Agreement for use as provided in the 
Agreement and in such event, obtain the transfer of Knowledge as described in Section 3.7; 
and/or 

 
(d) For terminated Services, obtain a refund of any pre-paid but unearned Ser-

vices fees; and/or 
 
(e) Obtain from Prime Vendor transition Services in accordance with Section 

10.5; and/or 
 
(f) Any other additional remedies that may be set forth in a Project Agreement 

or Contract Supplement. 
 
10.5 Transition Services.  Upon an expiration or a complete or partial termination of 

the Agreement or one (1) or more Project Agreements or Contract Supplements, DRS shall have 
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the right, at DRS' option, for up to thirty six (36) months (the "Transition Period"), to all or any 
combination of the following:   

 
(a)  Continue to receive from Prime Vendor all Support and Maintenance Ser-

vices (at the applicable rates under the Agreement);  
 
(b)  If DRS will be transitioning to a new system or software solution (irrespec-

tive of whether DRS' license to use any Solution has been terminated as provided in Sec-
tion 7.3), receive from Prime Vendor all Services reasonably necessary to effectuate an 
orderly transition to such new system or software solution, including: 

 
(i) Providing assistance to DRS in transferring data files to an 

industry-standard format designated by DRS; 
 
(ii) Meeting with the successor system supplier, either in 

person or by telephone, as requested by DRS; 
 
(iii) Providing to DRS all data formats, data definition file 

layouts and schematics;  
 
(iv) Providing to DRS functional and technical specifications, 

and the source code and related documentation (including 
internally documented and separated documented 
instructions and materials) for Integrations, Interfaces, 
Extensions and other software-based Deliverables , if any; 
and 

 
(v) Providing to DRS such other materials and information as 

may be needed or required by DRS to effectuate the 
transition. 

 
(c)  If DRS' license to use any Solution has been terminated as provided in 

Section 7.3, continue to use the applicable Solution for the purposes set forth herein and 
subject to the restrictions set forth herein; and  

 
(d)  Obtain from Prime Vendor the transfer of Knowledge described therein.   

 
All Services (excluding Support and Maintenance Services, unless provided at DRS' op-
tion on a time-and-materials basis) provided by Prime Vendor during the Transition Period 
shall be provided at the Service Rates or other applicable rates set forth in the Agreement.  
Notwithstanding the foregoing, if the Agreement or any Project Agreement or Contract 
Supplement is completely or partially terminated due to the occurrence of a Prime Vendor 
Event of Default, Prime Vendor shall provide such transition Services at no cost to DRS. 
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ARTICLE 11 
LIMITATIONS ON LIABILITY 

 
 11.1 Cap on Damages.  EXCEPT AS SET FORTH IN SECTION 11.2: 

 
(A) WITH RESPECT TO PRIME VENDOR'S LIABILITY TO DRS, PRIME VEN-

DOR'S CUMULATIVE LIABILITY TO DRS FOR ANY AND ALL CAUSES OF ACTION ARIS-
ING OUT OF OR RELATING TO THE AGREEMENT SHALL NOT EXCEED TWO (2) 
TIMES THE FEES PAID OR TO BE PAID UNDER THE AGREEMENT (INCLUSIVE OF ALL 
PROJECT AGREEMENTS, CONTRACT SUPPLEMENTS AND OTHER ORDERING DOC-
UMENTS); AND 

 
(B) WITH RESPECT TO DRS' LIABILITY TO PRIME VENDOR, DRS SHALL BE 

LIABLE TO PRIME VENDOR ONLY FOR UNPAID AND UNDISPUTED INVOICES FOR 
SOLUTIONS, SERVICES AND EXPENSES (INCLUDING ANY INVOICES FOR SOLU-
TIONS AND/OR SERVICES LATER DETERMINED TO BE VALID).   

 
11.2 Exclusions from Limitations on Liability.  Notwithstanding anything contained 

herein to the contrary, the limitations on liability set forth in Section 11.1 shall not apply:  (a) to 
claims arising as a result of bodily and personal injury, including death, caused by a party or its 
employees, agents and/or subcontractors; (b) to claims arising as a result of damage to real prop-
erty or tangible personal property (including loss of data) caused by a party or its employees, 
agents and/or subcontractors; (c) to Prime Vendor’s non-compliance with its obligations under 
Section 1.3.7 or Articles 12 and 13; (d) to any amounts paid by Prime Vendor as Credits; and 
(e) any negligence or willful misconduct on the part of the employees, agents and/or representa-
tives of Prime Vendor and/or its subcontractors. 

 
11.3 Restoration of Liability Cap.  If, at any time the total aggregate liability of Prime 

Vendor for claims asserted by DRS under or in connection with the Agreement exceeds fifty per-
cent (50%) of the liability cap set forth in Section 11.1(A), DRS may demand that Prime Vendor 
increase such liability cap by the amount required to restore such liability cap to the highest value 
of such cap under the Agreement within thirty (30) days following its receipt of a written request 
from DRS to do so.  If Prime Vendor fails or refuses to issue a written notice increasing the amount 
of such liability cap in accordance with the foregoing sentence, DRS shall have the right to termi-
nate the Agreement and/or any Project Agreement or Contract Supplement (in whole or in part) 
by delivering a written notice of termination to Prime Vendor.  Any termination pursuant to this 
Section shall not constitute a termination under any other provision of the Agreement. 

 
11.4 Costs of Cure.  To the extent a party elects to cure any failure by it to comply with 

its obligations under the Agreement, all costs and expenses associated with such cure shall be 
borne solely by the curing party and shall in no event count toward satisfaction of the cap on 
damages described in Section 11.1. 
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ARTICLE 12 
DATA RIGHTS, CONFIDENTIALITY AND DATA SECURITY 

 

12.1 Ownership of and Access to Data.  Each party is and shall remain the owner of 
all right, title and interest in and to any data that it owned prior to the Effective Date, and in and 
to any data to which it may hereafter acquire ownership. Without limiting the generality of the 
foregoing, DRS shall own all right, title and interest in and to State Data. Except as otherwise 
provided in the Agreement, no party shall be obligated to convey any right, title and/or interest in 
any data to the other. At all times, DRS shall have access to any State Data retained or held in 
possession by Prime Vendor, and such data shall be exportable and downloadable at no addi-
tional cost or expense to DRS.   

12.2 Confidential Information. 

12.2.1 Uses of Confidential Information. The Receiving Party shall not di-
rectly or indirectly use the Disclosing Party's Confidential Information except as neces-
sary to perform the Receiving Party's obligations and/or exercise the Receiving Party's 
rights under the Agreement. 

12.2.2 Safeguarding Confidential Information. The Receiving Party shall 
exercise the same degree of care and protection with respect to Confidential Information 
that the Disclosing Party uses with respect to its own Confidential Information, but in all 
events at least a reasonable degree of care. 

12.2.3 Disclosures of Confidential Information. Except as permitted under 
this Section 12.2.3, the Receiving Party shall not directly or indirectly publish, transmit, 
release, disclose or otherwise make available the Disclosing Party's Confidential Infor-
mation to any other person without the prior written consent of the Disclosing Party, 
which consent may be withheld in the Disclosing Party's sole discretion. Notwithstand-
ing the foregoing: 

 
(a) the Receiving Party may disclose the Disclosing Party's Confiden-

tial Information as expressly permitted under the terms of the Agreement;  

(b) DRS may disclose Prime Vendor's Confidential Information to: (i) 
Authorized Users; and (ii) Third Parties who or that have a need to know in 
connection with the Solution or Services or the exercise or enforcement of rights 
or obligations under the Agreement, provided that any such Third Party has 
executed a confidentiality agreement with DRS that includes within the scope of 
the confidential information thereunder the portions of the Prime Vendor 
Confidential Information that will be disclosed or for Third Parties that have not 
signed a confidentiality agreement with DRS as of the Effective Date, such Third 
Party executes the Third Party Confidentiality Agreement and Non-Disclosure 
Agreement set forth in Exhibit 3;  

 
(c) Prime Vendor may disclose DRS Confidential Information to the 

employees and authorized agents of Prime Vendor that have a need to know in 
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connection with the Solution or Services, provided that the employees and agents 
have executed a confidentiality agreement with Prime Vendor containing confiden-
tiality provisions no less protective than the terms contained herein (and including 
within the scope of the confidential information thereunder the portions of the DRS 
Confidential Information that will be disclosed); 

 
(d) Prime Vendor may disclose DRS Confidential Information to author-

ized subcontractors that have a need to know in connection with the Services, 
provided that: (i) such subcontractor executes the Subcontractor Confidentiality 
and Non-Disclosure Agreement set forth in Exhibit 2; and (ii) the employees and 
agents of such subcontractor have executed a confidentiality agreement with sub-
contractor containing confidentiality provisions no less protective than the terms 
contained herein (and including within the scope of the confidential information 
thereunder the portions of the DRS Confidential Information that will be disclosed); 

 
(e) the Receiving Party may disclose the Disclosing Party's Confiden-

tial Information to the Receiving Party's accountants, attorneys, financial advisors 
and other similar advisors who or that have a need to know such Confidential In-
formation; 

 
(f) provided the disclosure is made in accordance with Section 9.3, 

DRS may disclose Prime Vendor Confidential Information pursuant to a public rec-
ords request; 

 
(g) provided the disclosure is made in accordance with Section 9.4, 

the Receiving Party may disclose the Confidential Information of the Disclosing 
Party to the extent legally required to disclose; 

 
(h) provided the disclosure is made for the purposes set forth in Sec-

tion 9.5, DRS may disclose Prime Vendor Confidential Information to other states 
and governmental institutions. 

12.3 Public Records Disclosures. Prime Vendor acknowledges that DRS is a public 
organization and that the terms and conditions of the Agreement (including all Project Agreements 
and Contract Supplements) and other Prime Vendor information including Prime Vendor Confi-
dential Information, Documentation and Deliverables may be subject to disclosure under applica-
ble Law, including Washington State's Public Records Act (RCW 42.56). If such a disclosure re-
quest is made of DRS, DRS shall, generally within ten (10) business days prior to release, notify 
Prime Vendor of any such request, in order to provide Prime Vendor time to seek judicial relief if 
it believes such information should not be released. Subject to a court of competent jurisdiction 
issuing an order prohibiting such release or the requesting party notifying DRS in writing prior to 
DRS' planned release that it has rescinded its request for disclosure, DRS shall release and dis-
close all requested information without liability therefore. 

12.4 Legally Required Disclosures. If the Receiving Party or any of its employees 
or agents are requested or required (by oral questions, interrogatories, requests for information 
or documents in legal proceedings, subpoena, civil investigative demand or other similar pro-
cess) to disclose any of the Confidential Information of the Disclosing Party, the Receiving Party, 
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to the extent permitted by Law: (a) shall not disclose the Confidential Information without provid-
ing the Disclosing Party with reasonable prior written notice of any such request or requirement 
so that the Disclosing Party may seek a protective order or other appropriate remedy and/or waive 
compliance with the provisions of the Agreement; (b) if, in the absence of a protective order or 
other remedy or the receipt of a waiver by the Disclosing Party, the Receiving Party or any of its 
employees are nonetheless, in the written opinion of the Receiving Party’s counsel (a copy of 
which opinion shall be delivered to the Disclosing Party), legally compelled to disclose Confidential 
Information to any tribunal or otherwise stand liable for contempt or suffer other censure or pen-
alty, the Receiving Party or its employees may, without liability hereunder, disclose to such tribunal 
only that portion of the Confidential Information that such counsel advises the Receiving Party 
that it is legally required to disclose; and (c) shall exercise its best efforts to preserve the confi-
dentiality of the Confidential Information, including by cooperating with the Disclosing Party to 
obtain an appropriate protective order or other reliable assurance that confidential treatment shall 
be accorded the Confidential Information by such tribunal. 

12.5 Notification and Mitigation. If the Receiving Party becomes aware of any un-
authorized use or disclosure of the Confidential Information of the Disclosing Party, the Receiving 
Party promptly and fully shall notify the Disclosing Party of all facts known to it concerning such 
unauthorized use or disclosure and shall mitigate any potential harm and further use or disclosure 
of such Confidential Information. 

 12.6 Return of Confidential Information. Subject to the further terms of this Section, 
and except as otherwise permitted under this Agreement, at any time upon written request by 
the Disclosing Party, the Receiving Party promptly shall: (a) return to the Disclosing Party, or at 
the Disclosing Party's request, delete or destroy, all Confidential Information (and all copies 
thereof) of the Disclosing Party then in its possession or control, in whatever form, or, in the case 
of a written request by the Disclosing Party, the Confidential Information specified in such request 
as then in the Receiving Party's possession or control, in whatever form; and (b) unless the 
Disclosing Party otherwise consents in writing, deliver to the Disclosing Party, or at the Disclosing 
Party's request, delete or destroy, any copies, duplicates, summaries, abstracts or other repre-
sentations of any such Confidential Information or any part thereof, in whatever form, then in the 
possession or under the control of the Receiving Party. Notwithstanding the foregoing:  (c) the 
Receiving Party may retain copies of the Disclosing Party's Confidential Information to the extent 
required by Law and/or to the extent otherwise permitted under the Agreement; and (d) if any 
return, deletion or destruction of Confidential Information will have an adverse effect on a party's 
ability to exercise its rights and/or perform its obligations under the Agreement, then the parties 
shall discuss reasonably available alternatives to such return, deletion or destruction. 

12.7 Security. 

12.7.1 Data Security Program. Prime Vendor shall maintain in effect at all 
times a comprehensive data security program that includes reasonable and appropriate 
administrative, technical and physical security measures designed to detect, prevent and 
mitigate the risk of identity theft and protect against the destruction, loss, unauthorized 
access, disclosure, use and/or alteration of data (whether or not encrypted), including 
DRS Confidential Information, in Prime Vendor's possession or under Prime Vendor's 
control, and which shall be no less rigorous than those measures that are required to be 
maintained by Prime Vendor or DRS to comply with applicable Laws. Prime Vendor will 
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provide the data security program to DRS for its review, and DRS shall have the right to 
provide feedback and comment on Prime Vendor's data security program. 

12.7.2 Security Breaches. If Prime Vendor discovers or is notified of the de-
struction, loss and/or unauthorized access, disclosure, use and/or alteration of DRS Con-
fidential Information or any attempt to access DRS Confidential Information that is rea-
sonably likely to result in the destruction, loss and/or unauthorized access, disclosure, 
use and/or alteration of DRS Confidential Information (each such event, a "Security 
Event"), Prime Vendor shall without undue delay and unless prohibited by Law: (a) 
promptly (and not more than within three (3) days) notify DRS in writing  of the Security 
Event; (b) investigate the Security Event and provide reasonable cooperation with DRS' 
investigation of the Security Event, including periodic updates with respect to Prime Ven-
dor's investigation of the Security Event; (c) if the source of the Security Event is not 
within the control of Prime Vendor, provide reasonable cooperation with DRS' develop-
ment of a risk assessment, root cause analysis and corrective action plan, including DRS' 
mitigation and remediation activities; and (d) comply to the extent applicable to Prime 
Vendor's personnel, and provide reasonable cooperation with DRS in complying with, 
the requirements of all applicable Personal Information Laws and other applicable Laws. 
If the source of the Security Event is within the control of Prime Vendor's personnel, 
Prime Vendor shall: (e) promptly provide a written report to DRS that sets forth Prime 
Vendor's risk assessment, root cause analysis and corrective action plan; (f) implement 
the corrective action plan and mitigate the effects of the Security Event as soon as prac-
ticable; and (g) provide DRS periodic updates with respect to Prime Vendor's mitigation 
and corrective action efforts. 

12.7.3 Personal Information and Data Breach Notification Laws. Prime 
Vendor acknowledges that DRS Confidential Information may include Personal Infor-
mation pertaining to residents in Washington State and other states that have enacted 
Personal Information and Data Breach Notification Laws, including RCW 19.55.010 and 
RCW 42.56.590 requiring under some circumstances individual notice and other report-
ing requirements within forty days of discovery of the Security Event. Having acknowl-
edged the foregoing, in addition to its obligations set forth in Section 12.8.2, Prime Ven-
dor shall comply with the requirements of all applicable Personal Information and Data 
Breach Notification Laws. If and to the extent any unauthorized access, disclosure or 
use of DRS Confidential Information: (a) is attributable to a breach by Prime Vendor of 
its obligations under the Agreement, including the failure of Prime Vendor to comply with 
the DRS Security Policies and Procedures; and (b) triggers notice or other requirements 
under a Personal Information or Data Breach Notification Law, Prime Vendor shall bear 
the costs incurred by DRS and/or any Agency in complying with its or their legal obliga-
tions relating to such unauthorized access, disclosure or use of DRS Confidential Infor-
mation, including the reasonable costs of providing notices, a toll-free call center / help 
desk, credit monitoring services and identity theft insurance to affected individuals for up 
to two (2) years. Nothing contained herein shall be deemed to release Prime Vendor 
from its indemnification obligations as set forth in Article 10. 

 

12.8 HIPAA. If Prime Vendor (or any subcontractor) will, or will likely, have access to 
protected health information (as defined in the regulations promulgated under the Health Insur-
ance Portability and Accountability Act of 1996, as amended, "HIPAA") of DRS, Prime Vendor 
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and any applicable subcontractor(s) shall execute the then-current form of Business Associate 
Agreement of DRS. 

12.9 Survival. The terms of this Article shall survive the expiration or termination of the 
Agreement. 

 

ARTICLE 13 
INDEMNIFICATION 

 
13.1 General.  Subject to the further terms of this Article, Prime Vendor (the "Indemni-

fying Party") shall assume all risk of and responsibility for, and shall indemnify, defend and hold 
harmless DRS, the State, and their respective officers, employees, contractors, officials, consult-
ants, volunteers, representatives, agents, attorneys, successors and assigns (collectively, the "In-
demnified Parties") from and against all claims, demands, suits, actions, recoveries, judgments 
and actual costs and expenses (including all attorneys’, advisors and consultant fees and costs) 
in connection therewith on account of  any Third Party claim arising out of or relating to:  (a) bodily 
injury, including death, and real property and tangible personal property damage arising from or 
resulting directly or indirectly from the Solution, Services or Deliverables provided under the 
Agreement and/or from the acts or omissions of the employees, agents or representatives of 
Prime Vendor and/or its subcontractors; (b) any failure of Prime Vendor or its employees, agents 
and/or representatives to comply with the terms of Article 12; (c) any failure of Prime Vendor or 
its employees, agents and/or representatives to comply with the obligations set forth in Section 
15.15;  (d) DRS' rights to indemnity set forth in Section 15.4; (e) Prime Vendor's failure to timely 
deliver any Regulatory Modifications to DRS as required under Schedule 7.1; (f) a breach of 
Prime Vendor's obligations set forth in the Agreement which results in a fine or penalty to an 
Indemnified Party; or (g) the negligence or willful misconduct of the employees, agents or repre-
sentatives of Prime Vendor and/or its subcontractors in the performance of its or their obligations 
under the Agreement.  The indemnity provisions in this Section shall not be limited by reason of 
any insurance coverage required under the Agreement.  Prime Vendor’s indemnity obligations 
under this Section may be reduced to the extent DRS is found to have been contributorily negli-
gent. 

 
13.2 Infringement.  Subject to the further terms of this Article, Prime Vendor shall in-

demnify, defend and hold harmless the Indemnified Parties from and against any claim asserted 
or any claim, suit or proceeding brought by a Third Party against the Indemnified Parties alleging 
that the Deliverables, Solution, or any part thereof, or DRS' use of the Deliverables or Solution 
constitutes a misappropriation of any proprietary or trade secret information or an infringement of 
any patent, copyright, trademark or other Intellectual Property Right.  Prime Vendor shall pay all 
damages awarded or agreed to settlement payments, and any actual costs and expenses, includ-
ing attorneys’ fees, litigation costs (including the costs and expenses of any appellate bonds) 
arising from any such claim and incurred by the Indemnified Parties; provided, however, that the 
Indemnified Parties, after receiving notice thereof, promptly shall advise Prime Vendor of any 
such claim, suit or proceeding and, at Prime Vendor’s expense, cooperate with Prime Vendor in 
the defense thereof.  If Prime Vendor reasonably believes that any such claim, suit or proceeding 
may be successful, Prime Vendor shall, at no additional cost to the Indemnified Parties, either:  
(a) procure for the Indemnified Parties the right to continue using the portion of the Deliverables 
and/or Solution subject to such claim, suit or proceeding; or (b) replace or modify the Deliverables 
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and/or Solution so that it no longer is subject to any such claim, suit or proceeding while main-
taining equivalent or better functionality and performance capabilities.  No undertaking of Prime 
Vendor under this Section shall extend to any alleged infringement or violation to the extent that 
such infringement or violation arises from adherence to design modifications, specifications, draw-
ings, or written instructions that Prime Vendor is specifically directed by DRS to follow, or relates 
to uses of the Deliverables and/or Solution in combination with other systems, furnished either by 
Prime Vendor or others, which combination was not recommended or otherwise approved by 
Prime Vendor, where the lack of the combination would not, in and of itself, be infringing. 
 

13.3 Industrial Insurance Immunity Waiver.  Prime Vendor waives its immunity under 
Title 51 RCW (Industrial Insurance) to the extent required to indemnify, defend and hold the In-
demnified Parties harmless under this Agreement.  
 

13.4 Procedures for Indemnification. 
 

13.4.1 General.  Promptly after becoming aware of same, the Indemnified Par-
ties shall notify Prime Vendor of any Third Party claim covered under the terms of Sec-
tions 13.1 or 13.2, as applicable, for which the Indemnified Parties seeks indemnification. 

 
13.4.2 Defense.  The defense counsel selected by the Indemnifying Party shall 

be reasonably acceptable to the Indemnified Parties.  Prime Vendor acknowledges that, 
as a state governmental entity, DRS is represented by the Attorney General’s Office of the 
state of Washington which must approve of and appoint the Indemnified Parties' defense 
counsel as special assistant Attorneys General of the state of Washington. 

 
13.4.3 Settlement of Claims.  Prime Vendor shall not settle any claim, suit or 

action without the prior written consent of DRS and/or the office of the Attorney General of 
the state of Washington, as required. 

 
13.5 Survival; No Limitations on Liability.  The terms of this Article shall survive any 

expiration or termination of the Agreement.  Notwithstanding anything contained in the Agreement 
to the contrary, the terms of any limitations on liability clauses contained in the Agreement shall 
not apply to Prime Vendor’s indemnification obligations under this Article. 
 

ARTICLE 14 
DISPUTE RESOLUTION 

 
14.1 Administrative-Level Performance Review.  If a dispute relating to the Agree-

ment arises between the parties, the Prime Vendor Account Executive and the DRS Project Di-
rector may, but shall not be obligated to, meet and attempt to resolve the dispute.  If the parties 
are unable to resolve the dispute within ten (10) days after the initial request for a meeting, or if 
the parties do not agree to invoke this level of dispute resolution, then the parties may seek to 
resolve the dispute through an executive-level performance review as provided in Section 14.2. 
 

14.2 Executive-Level Performance Review.  For disputes that are not resolved at the 
level specified in Section 14.1, the Executive Sponsors may, but shall not be obligated to, meet 
and attempt to resolve the dispute.  If such representatives are unable to resolve the dispute 
within five (5) business days after the parties have commenced negotiations, or ten (10) days 
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have passed since the initial request for negotiations at this level, or if the parties do not agree to 
invoke this level if dispute resolution, then the parties may seek to resolve the dispute through 
mediation as hereinafter provided or, if the parties do not agree to submit the dispute to mediation, 
to seek any and all rights and remedies that may be available to them as provided in the Agree-
ment. 
 

14.3 Voluntary, Non-Binding Mediation.  If the prior levels of dispute resolution are 
not invoked or are unsuccessful, the parties may, but shall not be obligated to, mutually agree in 
writing to submit the dispute to non-binding mediation.  Mediation must occur within thirty (30) 
days after the parties agree to submit the dispute to mediation.  The parties mutually shall select 
an independent mediator experienced in information systems of the type in dispute, and each 
shall designate one or more representatives to meet with the mediator in good faith in an effort to 
resolve the dispute.  The specific format for the mediation shall be left to the discretion of the 
mediator and the designated party representatives and may include the preparation of agreed-
upon statements of fact or written statements of position furnished to the other party.   

 
14.4 Redress in Court; Injunctive Relief.  Informal dispute resolution under this Article 

shall not be a pre-condition to any action by a party to enforce its rights under the Agreement.  In 
addition to other remedies available at law or in equity, either party may seek injunctive relief from 
a court of competent jurisdiction. 

 
14.5 Continued Performance; No Tolling of Cure Periods.  Except where clearly 

prevented by the area in dispute, the parties shall continue performing their obligations under the 
Agreement while the dispute is being resolved as provided in this Article, unless and until the 
dispute is resolved or until the Agreement and/or the applicable Project Agreement or Contract 
Supplement, as applicable, is terminated.  The time frame for a party to cure any breach of the 
terms of the Agreement shall not be tolled by the pendency of any dispute resolution procedures. 
 

ARTICLE 15 
MISCELLANEOUS 

 
15.1 Notices.  Any written notice required or permitted to be delivered pursuant to the 

Agreement (other than project-related notices that may be sent by email) shall be in writing and 
shall be deemed delivered:  (a) upon delivery if delivered in person; (b) three (3) business days 
after deposit in the United States mail, certified mail, return receipt requested, postage prepaid; 
(c) upon transmission if sent via e-mail, with a confirmation copy sent via overnight mail; or (d) 
one (1) business day after deposit with a national overnight courier, in each case addressed to 
the following address: 
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If to DRS: If to Prime Vendor: 
  

Washington State Department of  
Retirement Systems 

_________________________ 

PO Box 48380 
6835 Capital Boulevard, S.E. 

_________________________ 

Tumwater, Washington 98501 _________________________ 
Attention:  Legal/Legislative Manager Attention:  ________________ 
E-mail: __________________ E-mail: __________________  

 
and and 
 
with a copy to: with a copy to: 
  

      Washington State Attorney General’s  
Office 

_________________________ 

PO Box 40108 
      7141 Cleanwater Lane, S.W. 
      Olympia, WA 98504-0108 

_________________________ 

Attention:  ___________________ Attention:  ________________ 
Email:  ___________________ E-mail:   

  
or to such other addresses as may be specified by a party upon notice given to the other. 
 

15.2 Audits and Requests for Records. 
 

15.2.1 Financial Audits.  At any time up to and including six (6) years following 
the termination of the Agreement, DRS (itself or through its Third Party auditor or a State 
auditor) shall have the right upon reasonable advance written notice and on an annual 
basis to fully audit the books and records of Prime Vendor to the extent reasonably nec-
essary to confirm the accuracy and appropriateness of all invoices issued under the 
Agreement, including all supporting details, and to verify compliance with applicable Laws.  
All such audits shall be conducted between the hours of 8:00 a.m. and 5:00 p.m. Pacific 
Time.  If any audit demonstrates that Prime Vendor has overcharged or undercharged 
DRS, then either: (a) Prime Vendor promptly shall refund the overcharges to DRS; or (b) 
following receipt of Prime Vendor’s invoice, DRS shall pay the undercharge to Prime Ven-
dor.  Further, if any overcharge is in excess of five percent (5%) of the aggregate charges 
incurred during the period to which the audit relates, then Prime Vendor shall reimburse 
DRS for the reasonable costs and expenses incurred to conduct such audit. 

 
15.2.2 Solution Usage Confirmation.  Confirmation of DRS' usage of the Solu-

tion shall be accomplished through an attestation process as follows:  If Prime Vendor 
believes that DRS is in violation of Section 3.1, at Prime Vendor's written request, which 
request shall describe in detail the facts and circumstances giving rise to such belief and 
explain why Prime Vendor believes that such facts and circumstances constitute a viola-
tion of Section 3.1, an officer of DRS shall promptly provide a written attestation to Prime 
Vendor stating that DRS is in compliance with the terms of such section or stating the 
specific degree of non-compliance and DRS' immediate efforts to establish compliance, 
provided, however, that such attestation shall not create a separate cause of action in 
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connection with a claim of breach under the Agreement.  If Prime Vendor disagrees with 
the attestation provided by DRS, the matter shall be referred to the Executive Sponsors 
for resolution.   

 
15.2.3 Operational and Security Audits by DRS.  Upon prior written notice to 

Prime Vendor, Prime Vendor shall make available to DRS and its auditors and inspectors 
(including internal and external personnel) for the purpose of performing such audits or 
inspections access at all reasonable times to:  (a) the data and records relating to the 
Services and Prime Vendor's other obligations under the Agreement; and (b) Prime Ven-
dor's internal controls and systems as may be reasonably necessary to examine Prime 
Vendor's performance of the Services and compliance with its duties, responsibilities and 
obligations under the Agreement including the safeguarding of DRS Confidential Infor-
mation.  Prime Vendor shall provide to such auditors such assistance and support as they 
may reasonably request.  If any audit reveals deficiencies, Prime Vendor shall review the 
findings with DRS.  If DRS and Prime Vendor mutually agree that there are deficiencies 
to be corrected, Prime Vendor shall prepare and deliver to DRS a detailed plan that is 
reasonably acceptable to DRS for correcting all such deficiencies.   

 
15.2.4 Washington State Audits.  Any audits permitted by Law or permitted un-

der Section 15.2 may be conducted by the state of Washington or a Third Party on its 
behalf.  Prime Vendor shall provide to the state of Washington such assistance and sup-
port as reasonably requested.  If any audit reveals deficiencies, Prime Vendor shall review 
the findings with the state of Washington and DRS.  If the state of Washington, DRS and 
Prime Vendor agree that there are deficiencies to be corrected, Prime Vendor shall pre-
pare and deliver to the state of Washington and DRS a detailed plan that is reasonably 
acceptable to correct all such deficiencies. 

 
15.2.5  Resolutions of Disagreements with Audits.  If DRS and Prime Vendor 

do not agree with the results of any audit, the Executive Sponsors shall meet to attempt 
to resolve the matter.  If the Executive Sponsors cannot resolve the matter, either party 
may require that the matter be submitted to an independent, nationally-recognized, repu-
table auditing firm ("Independent Auditor") to review the results of the audit and whether 
the deficiencies in dispute exist.  The cost of the Independent Auditor shall be shared 
equally by the parties.  If requested by such Independent Auditor, each party shall permit 
such firm to conduct interviews of applicable personnel and engage in such other due 
diligence activities to verify whether such deficiencies exist and/or the audit findings can 
be confirmed.  The Independent Auditor shall be tasked by the parties to issue a written 
opinion on its findings and such written opinion shall be binding on the parties with respect 
to the deficiencies cited therein.  If the written opinion of the Independent Auditor confirms 
deficiencies with respect to Prime Vendor, Prime Vendor shall prepare and deliver to DRS 
a detailed plan that is reasonably acceptable to DRS for correcting all such deficiencies.  
Prime Vendor shall implement all such corrections within the time frame set forth in the 
plan.  Prime Vendor shall bear all costs and expenses associated with correcting all defi-
ciencies.  Any audits shall be conducted so as to be non-disruptive to a parties operations 
and business.  User-level access may be granted to DRS applications to support such 
audits, and if necessary, will be coordinated between the parties. 
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15.2.6 Maintenance of Records.  Prime Vendor and its subcontractors shall 
maintain books, records, documents and other evidence relating to the Agreement, includ-
ing Prime Vendor performance, Minority and Women’s Business Enterprise participation, 
protection and use of State Data and DRS' Confidential Information, and accounting pro-
cedures and practices which sufficiently and properly reflect all direct and indirect costs of 
any nature invoiced in the performance of the Agreement.  Prime Vendor shall retain all 
such records for six (6) years after the expiration or termination of the Agreement.  Rec-
ords involving matters in litigation related to the Agreement shall be kept for either one (1) 
year following the termination of litigation, including all appeals, or six (6) years from the 
date of expiration or termination of the Agreement, whichever is later.  Where Prime Ven-
dor ordinarily and regularly in the course of business creates and maintains its books, 
records, documents and other evidence relating to the Agreement electronically, Prime 
Vendor shall retain such electronically stored information in an electronic format that re-
mains usable, searchable, retrievable and authentic for the periods set out herein, unless 
the parties specifically agree in writing to an alternative.  Prime Vendor shall incorporate 
in its subcontracts with subcontractors the terms and conditions of this Section.  Books, 
records, documents, and other evidence of accounting procedures and practices related 
to Prime Vendor’s cost structure, including overhead, general and administrative ex-
penses, and profit factors shall be excluded from DRS' or its auditors’ review unless the 
cost or any other material issue under the Agreement is calculated or derived from these 
factors. 
 
15.3 Insurance. 
 

15.3.1 Required Coverages.  At Prime Vendor's sole cost and expense, Prime 
Vendor shall procure and maintain in effect from and after the Effective Date and for the 
duration of the Agreement the insurance coverages described in the attached Schedule 
15.3.1.  Insurance may be maintained with one or more carriers, each of which must:  (a) 
be authorized to do business in the state of Washington or be eligible surplus lines insurers 
acceptable to DRS and having agents in Washington upon which service of process may 
be made; and (b) have a financial strength rating of A- or better and a financial size cate-
gory of A-XIII or better, each as reported in the most recent edition of Best's Insurance 
Reports (or any successor or replacement rating agency).  Any insurance or self-insurance 
available to DRS shall be in excess of, and non-contributing with, any insurance that Prime 
Vendor is required to procure and maintain.  Prime Vendor's insurance policies shall apply 
on a primary basis.  To the extent that claims are paid under any insurance coverage 
resulting in a reduction of the remaining coverage amounts, Prime Vendor shall procure 
additional insurance as needed to continually meet and maintain the coverage amounts 
set forth on Schedule 15.3.1.   
 

15.3.2 Additional Insureds and Evidence of Coverage.  By endorsement to all 
liability policies except for the Professional Liability/Errors & Omissions and Internet Poli-
cies insurance and Workers' Compensation insurance, DRS, its Affiliate and the state of 
Washington shall be named as additional insureds for all liability arising from the Agree-
ment.  On or before the Effective Date, thereafter upon each insurance policy renewal, 
and otherwise promptly following DRS' request from time to time, Prime Vendor shall pro-
vide DRS with certificates of insurance, together with copies of all applicable endorse-
ments, evidencing Prime Vendor's compliance with the requirements set forth in this Sec-
tion 15.3.  If at any time during the period when insurance is required by the Agreement, 



Appendix D.6 Technology Agreement  

Employer Reporting Application Project 
 

  

July 21, 2015 Page 75 of 118 DRS RFP 16-01 

 

an insurer fails to comply with the requirements of the Agreement, as soon as Prime Ven-
dor has knowledge of any such failure, Prime Vendor shall immediately notify DRS and 
immediately replace such insurance with insurance meeting the Agreement requirements 
set forth herein.  Within ten (10) business days following Prime Vendor's receipt of DRS' 
written request, Prime Vendor shall provide (or cause to be provided) to DRS a certified 
copy of any insurance policies that are required under this Section 15.3. 
 

15.3.3 Claims-Made Coverage.  If and to the extent any insurance coverage 
required under this Agreement is purchased on a "claims-made" basis, such insurance 
must:  (a) cover the acts or omissions of Prime Vendor and any subcontractors, as appli-
cable, up through and including the date that the Agreement and all Contract Supplements 
and Project Agreements have terminated and any Transition Periods have expired; and 
(b) be continuously maintained by Prime Vendor, with full prior acts coverage, for at least 
six (6) years beyond the date that the Agreement and all Contract Supplements and Pro-
ject Agreements have terminated and any Transition Periods have expired. 
 

15.3.4 Notice of Cancellation.  Prime Vendor shall procure (or cause to be pro-
cured) endorsement(s) to its insurance policies that identify DRS as a scheduled party to 
receive written notice thirty (30) days in advance of the cancellation of any insurance re-
quired hereunder. 

 
15.3.5 Subcontractor Insurance.  If Prime Vendor elects to have an approved 

subcontractor provide any Services to DRS, prior to providing any such Services, Prime 
Vendor must furnish to DRS a certified copy of the applicable insurance policy or policies 
reflecting coverages of the type and amount agreed upon by Prime Vendor and DRS pur-
suant to Section 15.4. 

 
15.3.6 Worker’s Compensation Coverage.  Prior to performing Services under 

this Agreement, Prime Vendor shall provide or purchase worker's compensation coverage 
for its employees, as may be required of an "employer" as defined in Title 51 RCW, and 
shall maintain full compliance with Title 51 RCW during the course of this Agree-
ment.  DRS will not be responsible for payment of premiums or for any other claim or 
benefit for Prime Vendor, or any Subcontractor or employee of Prime Vendor, which might 
arise under applicable laws during the performance of duties and Services under this 
Agreement.  However, should Prime Vendor fail to secure insurance coverage or fail to 
pay premiums on behalf of its employees, DRS may deduct the amount of premiums and 
any penalties owing from the amounts payable to Prime Vendor under this Agreement and 
transmit the same to the responsible State agency. 

15.4 Approval of Service Subcontractors.  Prime Vendor shall obtain DRS' prior writ-
ten consent, which DRS may withhold in its sole discretion, before entering into an agreement 
with any subcontractor who may be retained by Prime Vendor to provide implementation Services, 
training or education Services or any other Services on-site at DRS.  DRS may condition the 
approval of any subcontractor on the receipt of the proposed subcontract between Prime Vendor 
and the subcontractor, to ensure that the subcontracted Services or other items are adequately 
covered.  If DRS determines, in its sole discretion, that any previously-approved Prime Vendor 
subcontractor is not satisfactorily performing its obligations, DRS reserves the right to require 
Prime Vendor to replace such subcontractor with another subcontractor or for Prime Vendor to 
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directly perform such obligations.  Prime Vendor shall ensure that all such subcontractor agree-
ments include provisions naming DRS as a direct and intended third party beneficiary or otherwise 
granting DRS the right to directly enforce Prime Vendor’s rights against such subcontractor and 
provisions substantially the same as those set forth in Section 3.2 (where applicable) and Article 
12 of the Agreement.  DRS shall not be bound by the terms of such agreements entered into by 
Prime Vendor, and such agreements shall not contain any obligations with respect to DRS, in-
cluding a guarantee of payments to such subcontractor.  Any approval of Prime Vendor’s right to 
use a subcontractor shall be conditioned upon the following:  (a) the agreement between Prime 
Vendor and subcontractor not imposing or seeking to impose any liabilities or obligations on DRS, 
including the pass throughs of any termination fees, damages or costs in the event Prime Vendor 
is required to replace the subcontractor; (b) DRS' ability to obtain a full assignment of such agree-
ment upon written notice by DRS to the subcontractor following any default by Prime Vendor 
under the Agreement and/or the applicable Project Agreement or Contract Supplement; (c) all 
employees of the subcontractor providing Services to DRS being subject to the terms and re-
strictions of Article 5; (d) Prime Vendor being responsible for managing all subcontractor rela-
tionships; (e) Prime Vendor being liable for the acts and omissions of any subcontractor under 
the Agreement or any Project Agreement or Contract Supplement; (f) DRS and Prime Vendor 
agreeing to the level and types of insurance to be obtained by subcontractor; (g) Prime Vendor 
and subcontractor incorporating the terms required by Section 15.2.5 into their agreement; and 
(h) subcontractor executing and delivering to DRS the Subcontractor Confidentiality and Non-
Disclosure Agreement, the form of which is set forth in Exhibit 2.  Prime Vendor agrees that 
assignment of any subcontractor agreement to DRS shall in no way diminish, reduce, modify or 
affect Prime Vendor’s obligations and liabilities to DRS hereunder, and Prime Vendor shall remain 
responsible for all such obligations and liabilities.  Prime Vendor further agrees that it shall indem-
nify, defend and hold harmless the Indemnified Parties for the actions of its subcontractors. 
 

15.5 Force Majeure.  Except as provided below, each party may be excused from per-
forming any of its obligations hereunder, in whole or in part, to the extent that the inability to 
perform is caused by an act of God, war, riot, civil commotion, explosion, fire, government action, 
court order, epidemic, DRS-related labor activities or other similar circumstance beyond its rea-
sonable control (each, a "Force Majeure Event").  Prime Vendor’s labor and union-related activ-
ities, the non-performance of Prime Vendor or any Prime Vendor subcontractor, and the inability 
or failure of Prime Vendor to obtain permits, visas or other governmental authorizations for its 
personnel, regardless of cause, shall not constitute a Force Majeure Event.  A failure of the Inter-
net or telecommunications lines shall not be a Force Majeure Event if there is an alternative form 
of communication and/or diverse routing communications linkages available to Prime Vendor.  If 
a Force Majeure Event prevents, hinders or delays performance of either party’s obligations here-
under for more than ten (10) days at any time during the term, the party not prevented from per-
forming shall have the right to terminate the affected portion of the Agreement and/or applicable 
Project Agreements and Contract Supplements as of the date specified by such party in a written 
notice of termination to the other party; provided that during the pendency of such ten (10) day 
period the party whose performance is not prevented, hindered or delayed shall have the right to 
take all commercially reasonable actions that may be necessary to mitigate the impact of the other 
party’s non-performance, and the party claiming a Force Majeure Event shall take all commer-
cially reasonable actions that may be necessary to mitigate the impact of its non-performance. 
 

15.6 Notice of Financial Impacts.  Prime Vendor shall provide written notice to DRS 
within five (5) business days following the occurrence of any event that will or may be likely to 
have a material adverse impact upon Prime Vendor’s ability to perform its obligations hereunder.  
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Prime Vendor shall meet promptly (but in no event longer than ten (10) business days) thereafter 
with DRS to discuss Prime Vendor’s ability to continue to perform its obligations under the Agree-
ment in light of such event. 
 

15.7 Bankruptcy.  The rights to the Solution provided by Prime Vendor to DRS under 
the Agreement constitute "intellectual property" as defined in Section 101(35A) of the Bankruptcy 
Code, as amended, and the Agreement shall be governed by Section 365(n) of the Bankruptcy 
Code, as applicable, in the event Prime Vendor voluntarily or involuntarily becomes subject to the 
protection of the Bankruptcy Code and Prime Vendor or the trustee in bankruptcy rejects the 
Agreement.  In the event Prime Vendor voluntarily or involuntarily becomes subject to the protec-
tion of the Bankruptcy Code and Prime Vendor or the trustee in bankruptcy rejects the Agreement 
under Section 365 of the Bankruptcy Code, DRS shall have the right to:  (a) treat the Agreement 
as terminated; or (b) retain DRS' rights under the Agreement, specifically including the right to 
exercise its rights granted herein to the Solution (and to all work-in-progress relating thereto).  
Failure by DRS to assert its right to retain its benefits to the intellectual property embodied in the 
Solution pursuant to Section 365(n)(1)(B) of the Bankruptcy Code with respect to an executory 
contract rejected by Prime Vendor or the trustee in bankruptcy shall not be construed by the courts 
as a termination of such contract by DRS under Section 365(n)(1)(A) of the Bankruptcy Code.  
Any attempted assignment of the Agreement by Prime Vendor or the trustee in bankruptcy to a 
Third Party shall be subject to such Third Party providing "adequate assurance of future perfor-
mance" (as referenced in Section 365(f) of the Bankruptcy Code) to DRS.  Among other require-
ments as may be reasonably imposed, "adequate assurance" shall include a Third Party’s ex-
press written agreement to assume all of Prime Vendor’s obligations under the Agreement. 

 
15.8 Agency.  No party shall make any representations or warranties or incur any lia-

bility on behalf of the other.  No party is the agent, representative or partner of the other party.  
The parties agree that Prime Vendor is an independent contractor, that neither Prime Vendor nor 
its employees, subcontractors and/or agents are employees of DRS, and that neither DRS nor its 
Affiliates shall, on their behalf: withhold income or other taxes; provide Industrial Insurance; par-
ticipate in group insurance plans which may be available to employees of DRS; participate or 
contribute or any public employees retirement system; accumulate vacation leave or sick leave; 
or provide unemployment compensation coverage.  Neither Prime Vendor nor its employees, 
subcontractors and/or agents are employees of DRS or its Affiliates, and accordingly, none of 
them are entitled to any of the compensation, benefits, rights, or privileges of employees of DRS 
or its Affiliates. 
 

15.9 Severability.  If any provision of the Agreement and/or any Project Agreement or 
Contract Supplement is determined by a court of competent jurisdiction to be invalid or unenforce-
able, such determination shall not affect the validity or enforceability of any other part or provision 
of the Agreement and/or such Project Agreement or Contract Supplement. 
 

15.10 Waiver; Waiver of Non-Competition.  No delay or omission by a party to exercise 
any right occurring upon any non-compliance or default by the other party with respect to any of 
the terms of the Agreement and/or any Project Agreement or Contract Supplement shall impair 
any such right or power or be construed to be a waiver thereof.  A waiver by any of the parties of 
any of the covenants, conditions or agreements to be performed by the other shall not be con-
strued to be a waiver of any succeeding breach thereof or of any covenant, condition or agree-
ment herein contained.  Additionally, Prime Vendor irrevocably waives any rights which it may 
have, by contract or otherwise, to require another person or entity to refrain from submitting a bid 
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or proposal to, or providing products or services to, DRS or the state, and Prime Vendor further 
agrees that it will not in the future, directly or indirectly, induce or solicit any person or entity to 
refrain from submitting a bid or proposal to, or providing products or services to, DRS or the state. 
 

15.11 Governing Law; Exclusive Jurisdiction.  The Agreement, and all the rights and 
duties of the parties arising from or relating in any way to the subject matter of the Agreement or 
the transaction(s) contemplated by it, shall be governed by, construed and enforced only in ac-
cordance with the Laws of the state of Washington (excluding any conflict of laws provisions that 
would refer to and apply the substantive laws of another jurisdiction).  Any claim against DRS 
shall be initiated by Prime Vendor within one (1) year after the claim arises, or be barred.  Any 
suit or proceeding relating to the Agreement shall be brought only in the State courts located in 
Thurston County, Washington.  THE PARTIES EACH CONSENT TO THE SOLE AND EXCLU-
SIVE PERSONAL JURISDICTION AND VENUE OF THE STATE COURTS LOCATED IN 
THURSTON COUNTY, WASHINGTON. 

 
15.12 Binding Nature and No Assignment.  The Agreement or any of its provisions 

shall not be assigned, delegated or transferred, including a Change of Control which shall be 
deemed to be a transfer, in whole or in part, by either party without the prior written consent of 
the other party.  The Agreement shall be binding on the parties and their successors and permitted 
assigns. 
 

15.13 Counterparts.  The Agreement and any Project Agreements and Contract Sup-
plements may be executed in one (1) or more duplicate originals, all of which together shall be 
deemed one and the same instrument. 
 

15.14 Public Announcements.  Without the prior written consent of DRS, which consent 
may be withheld in DRS' sole discretion, Prime Vendor shall not make or publish, directly or indi-
rectly, any statements, articles, public or private announcements (including any announcement 
made via e-mail or any posting on the Internet or any Prime Vendor website), media releases, 
press conferences, advertising or similar publicity in any form relating to the fact that the parties 
have entered into the Agreement, the name, image or logo of DRS or any Agency (or any variation 
or combination of such name, image or logo), as well as the name or image of any DRS employee 
or contractor of DRS.  Without limiting the generality of the foregoing, Prime Vendor shall not, 
without DRS' prior written approval:  (a) make any references to Third Parties that DRS is a cus-
tomer of Prime Vendor; (b) include or make any reference to DRS or DRS' name in any proposals 
to Third Parties; or (c) provide DRS contact information to existing or prospective customers of 
Prime Vendor. 
 

15.15 DRS Policies.  Prime Vendor, its employees, agents and permitted subcontractors 
shall comply with all DRS policies, procedures, orders and directives (whether in final or "draft" form) 
that DRS provides in writing to Prime Vendor, including those set forth on Schedule 15.15 and all 
standards referenced therein and the State Travel Policy found in the Washington State Admin-
istrative and Accounting Manual (currently set forth in http://www.ofm.wa.gov/policy/10.htm) (col-
lectively, the "DRS Policies").  Prime Vendor personnel will conduct themselves in a manner that 
is consistent with preserving DRS' reputation and their staff will not engage in any actions or 
behaviors that could result in negative attention from the public, press, legislature or DRS em-
ployers or customers.  Prime Vendor acknowledges and agrees that the DRS Policies and the list 
of DRS Policies set forth on Schedule 15.15 may change from time-to-time and that DRS may 
add, delete and/or change the DRS Policies and/or the list of DRS Policies set forth on Schedule 

http://www.ofm.wa.gov/policy/10.htm
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15.15, in its discretion.  DRS shall notify Prime Vendor when policies change, and shall provide 
the changes. 

 
15.16 Compliance with Laws; Compliance with Civil Rights.  With respect to its obli-

gations under this Agreement, Prime Vendor shall at all times comply with all applicable Laws, 
including State Data breach notice statutes, RCW 19.255.010 and RCW 42.56.590, federal and 
applicable state nondiscrimination Laws, including Title VII of the Civil Rights Act, 42 U.S.C. 
§12101 et seq., the Americans with Disabilities Act ("ADA") and Title 49.60 RCW, Washington 
Law Against Discrimination, the Gramm-Leach-Bliley Act ("GLB"), HIPAA, and all rules, regula-
tions and policies promulgated thereunder, including the commitment to negotiate in good faith 
any sub-agreements that may be required to be entered into by the parties pursuant to such Laws, 
and any and all obligations to obtain similar protections in or institute safeguards with respect to 
any Third Party agreements and/or arrangements.  Prime Vendor shall comply with all Laws gov-
erning the importation, exportation or transfer of technology across national boundaries, shall 
obtain all necessary permits and governmental authorizations and approvals necessary to the 
performance of the Agreement.  Prime Vendor shall ensure that any of its personnel performing 
work on DRS' premises or accessing DRS' computer systems do so with DRS' permission and 
according to all applicable DRS Policies.  Prime Vendor’s noncompliance, or refusal to comply, 
with any applicable Law shall constitute an Event of Default pursuant to Section 10.2 and DRS 
shall have the rights and remedies set forth in Section 10.4, additionally Prime Vendor may be 
declared ineligible for further contracts with DRS or the state of Washington. 

 
15.17 Waiver of UCITA.  The parties agree that the Uniform Computer Information 

Transactions Act or any substantially similar law is enacted as part of the law of the state of 
Washington or any other state ("UCITA"), shall not apply to the Agreement and, to the extent that 
UCITA is applicable, the parties agree to opt-out of the applicability of UCITA pursuant to the opt-
out provision(s) contained therein, if any. 

 
15.18 Binding, Irrevocable Offer.  In consideration of DRS agreeing to continue evalu-

ating Prime Vendor as its BPMS Solution provider, Prime Vendor agrees that the signed Agree-
ment by Prime Vendor constitutes a binding, irrevocable offer to DRS on the terms and conditions 
set forth herein which shall remain in full force and effect through and including _____________, 
or such later date as may be agreed to in writing by the parties.  The Agreement shall only become 
an effective and binding agreement upon DRS' execution and delivery of a copy of the Agreement 
to Prime Vendor. 

 
15.19 No Construction Against Drafter.  The parties agree that any principle of con-

struction or rule of law that provides that an agreement shall be construed against the drafter of 
the agreement in the event of any inconsistency or ambiguity in such agreement shall not apply 
to the terms and conditions of the Agreement. 

15.20 Attorneys’ Fees.  If either of Prime Vendor or DRS brings an action, suit or pro-
ceeding against the other arising out of or relating to the Agreement, or pertaining to a declaration 
of rights under the Agreement, the trier of fact may, in the exercise of its discretion, award the 
party it finds to be the prevailing party in such action, suit or proceeding that portion or all of its 
fees, costs and expenses (including court costs and reasonable fees for attorneys and expert 
witnesses) that it deems to be appropriate under the facts and circumstances.  The term "prevail-
ing party" for purposes of this Section shall include a defendant who has by motion, judgment, 
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verdict or dismissal by the court, successfully defended against any claim that has been asserted 
against it. 

 
15.21 Security Interest.   The following terms and conditions shall apply if DRS elects 

to finance, in whole or in part, the purchase of the licenses under this Agreement: 
 

(a) Prime Vendor expressly acknowledges that DRS may finance purchases 
under the Agreement through the State of Washington Lease Purchase Program (the 
"State Program") as provided by RCW 39.94 and the standard forms of financing docu-
ments utilized by the State Program for the use and purchase of personal property, as 
described at http://www.tre.wa.gov/government/leasePurchaseProgram.shtml.   

 
(b) Notwithstanding anything to the contrary contained in the Agreement and 

any ordering documents entered into under the Agreement, Prime Vendor consents to 
DRS' grant of a security interest in DRS' license rights granted under the Agreement  in 
the Solution and Deliverables to the Washington Finance Officers Association (the "Cor-
poration") and the assignment of that security interest by the Corporation to The Bank of 
New York Mellon, as trustee (the "Trustee") in connection with the intended DRS financing 
transaction referenced in subsection (a) above.   

(c) Except as provided below, Trustee shall not use nor transfer to a third party 
any license rights in the Solution or Deliverables.  If there is a DRS Event of Default under 
the State Program or a non-appropriation of funds by the State Legislature such that DRS 
will be unable to meet its obligations under the State Program financing documents, Prime 
Vendor consents and agrees that the Trustee thereafter shall have the right to realize upon 
its security interest in DRS' license rights in the Solution and Deliverables and to transfer 
or assign DRS' rights in the Solution and Deliverables as permitted under the State Pro-
gram financing documents.  The rights in and to the security interest in DRS' license rights 
in the Solution and Deliverables shall be limited to the rights originally granted under the 
Agreement. 
 
15.22 Entire Agreement; Modifications.  The Agreement, together with all of its Sched-

ules, Exhibits and Attachments, constitutes the final, complete and exclusive statement of the 
agreement of the parties relative to the subject matter hereof and supersedes all previous or 
contemporaneous oral or written proposals, negotiations, representations or understandings con-
cerning such subject matter.  The Agreement may be modified only pursuant to a writing executed 
by Prime Vendor and the DRS Director, or her or his designee, in order to be effective against 
DRS.  The parties expressly disclaim the right to claim the enforceability or effectiveness of any 
oral modifications to the Agreement or any amendments based on course of dealing, waiver, 
reliance, estoppel or other similar legal theory. 

 

http://www.tre.wa.gov/government/leasePurchaseProgram.shtml
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 IN WITNESS WHEREOF, authorized representatives of the parties have executed this 
Technology Agreement effective as of the date written above. 
 
Approved:  Approved: 
Washington State Department of  
  Retirement Systems 
 

 [Prime Vendor] 

   

Marcie Frost, Director  [Name, Title] 
   
Approved as to Form:  [Prime Vendor] Information 
State of Washington  [Prime Vendor] UBI Number: 

 Office of the Attorney General   

   

   

  Minority or Woman Owned Business  
Enterprise 

Mark S. Lyon, Assistant Attorney General   

  Yes   No   
 Date: __________  (Certification Number) 
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SCHEDULE 1.5 
 

DEFINITIONS 
 

[DRAFTING NOTE:  DEFINITIONS SCHEDULE TO BE UPDATED AFTER THE ERA PROJECT 
AGREEMENT AND ASSOCIATED SCHEDULES ARE COMPLETED] 

 
Whenever used in the Agreement, including in any Schedules, Exhibits, Attachments, Addenda 
and other documents attached to the Agreement, the following terms shall have the meaning 
ascribed to them below.  Other capitalized terms used in the Agreement and in in any Schedules, 
Exhibits, Attachments, Addenda and other documents attached to the Agreement are either de-
fined therein or are defined in the context in which they are used and shall have the meanings 
ascribed therein.  Certain defined terms are set forth in the Software Escrow Agreement and have 
the meanings ascribed to them therein.  The terms defined in this Schedule include the plural as 
well as the singular. 
 
"ADA" is defined in Section 15.16. 
 
"Additional Programs" is defined in Section 2 of Attachment A to Exhibit 4. 
 
“Affiliate(s)” means any person, firm, corporation (including service corporation and professional 
corporation), partnership (including general partnership, limited partnership and limited liability 
partnership), limited liability company, joint venture, association, business trust or other similar 
entity that, now or in the future, directly or indirectly, controls, is controlled with or by or under 
common control with Prime Vendor.  For purposes of the foregoing, “control” shall mean the direct 
or indirect control of fifty percent (50%) or more of the voting power to elect directors thereof, or 
any other entity, the power to direct the management of such entity.  Upon request, Prime Vendor 
shall provide DRS with a list of entities qualifying as Affiliates of Prime Vendor.   
 
"Agency" means any agency, office, institution, board, commission or department of the State.  
 
"Agreement" or "TA" is referenced in the preamble and means this Technology Agreement, en-
tered into by and between DRS and Prime Vendor, effective as of the Effective Date, inclusive of 
all Schedules and Exhibits. 
 
"API" means an application programming interface.   
 
"Approved Equipment Configuration(s)" is defined in Section 9.1.2. 
 
"Authorized Users" means:  (a) DRS and its respective employees, and any and all staff, 
volunteers, prospective employees, vendors, business partners and employees of other 
governmental organizations (e.g., the federal government) with whom DRS conducts business; 
(b) Third Party agents, consultants, system integrators, auditors and other independent 
contractors performing services for DRS and/or an Agency; (c) any persons and/or entities to 
whom or which DRS and/or an Agency provides business and/or enterprise services; (d) any 
governmental, accrediting or regulatory bodies lawfully requesting or requiring access to data; (e) 
a facility manager or outsourcing or hosting services provider; and (f) such other persons as the 
parties may mutually agree. 
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"BPMS Solution" means the Solution as specified in the ERA Project Agreement.  
 
"C" is defined in Section 1.1 of the ERA Statement of Work. 
 
"Certification Criteria" is defined in Section 3.2.2. 
 
"Certification Form" is attached to the Agreement as Schedule 3.2.3.  
 
"Change of Control" means:  (a) any transaction or combination of transactions as a result of 
which either a person, an entity or a group of persons and/or entities that customarily has acted 
in concert and that presently is in control of a party ceases to be in control of such party; or (b) 
the sale, transfer, exchange or other disposition (including disposition in full or partial dissolution) 
of fifty percent (50%) or more of the beneficial ownership (as defined in Rule 13(d) of the Securi-
ties Exchange Act of 1934) of the voting power of a party, or of the assets of such party that 
constitute a substantial or material business segment of such party; or (c) the divestiture, in whole 
or in part, of the business unit or division of Prime Vendor that has provided the Solution, Services 
and/or Equipment hereunder. 
  
"Change Order", "Change Request" and "Change Response" are defined in Section 5.3.2. 
 
"Compliant" is defined in Section 9.3. 
 
"Confidential Information" shall mean:  (a) information concerning the other party's business 
affairs, property and methods of operation that is marked "confidential" and/or "proprietary"; (b) in 
the case of DRS, regardless of whether such information is marked confidential or proprietary:  (i) 
State Data; (ii) any information and materials relating to Third Party vendors that have provided 
any part of DRS' and/or any Agencies' information or communications infrastructure; (iii) any in-
formation of DRS and/or any Agency that is maintained or stored by or through the Solution; 
and/or (iv) to the extent not covered above, names, addresses, Social Security numbers, e-mail 
addresses, telephone numbers, financial profiles, credit card information, driver's license num-
bers, medical data, law enforcement records, agency source code or object code and agency 
security data, or other information identifiable to an individual that relates to any of the foregoing 
types of information; and (c) in the case of Prime Vendor, regardless of whether such information 
is marked confidential or proprietary, any Solution and associated Documentation. 
  
"Contract Supplement" is defined in Section 2.1. 
 
"Corporation" is defined in Section 15.21(b). 
 
"CPI" means the annual increase in percentage points (or fraction thereof) of the official Consumer 
Price Index, All Urban Consumers, U.S. City Average, All Items, published by the Bureau of Labor 
Statistics, United States Department of Labor.  The CPI data shall be determined by reference to 
the "Percent Dec-Dec" column of the Consumer Price Index History Table for the applicable year, 
published by the United States Department of Labor, Bureau of Labor Statistics. 
 
"Critical Milestone" means those key Deliverables and key events, to be identified in the Project 
Agreement or Contract Supplement, as significant project-related milestones deliverables and 
events, and can include, for a particular component of the Solution, by way of example, finalization 
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of design, complete configuration, commencement and/or completion of Pre-Live Testing, Pro-
duction Use and Project Completion. 
 
"CSC" is defined in Section 1.4 of Schedule 7.1. 
 
"Data Breach(es)" means any use, disclosure, loss, or acquisition of, or access to, Confidential 
Data that is not in accordance with the terms of this Agreement.  
 
"Data Protected by Law" refers to data regulated and/or protected by Law, and includes all Per-
sonal Information. 
 
"Defect" is defined in Section 3.1 of Schedule 7.1. 
 
"Delay Credits" is defined in Section 5.2.4. 
 
"Deliverables" means Extensions, Interfaces, custom-developed software, documentation, de-
signs, diagrams, configurations, functional specifications, technical specifications, data transfor-
mations, data aggregations, schematics, architectural renderings, prototypes, screen layouts and 
other documents and materials developed or prepared by Prime Vendor, either alone or jointly 
with DRS and/or any of DRS' Affiliates.  
 
"Demonstrations" means, those features, functionality, workflows, etc., contained in the demon-
strations presented to DRS.  With respect to the ERA Project, the Demonstrations have been 
recorded and placed on a DVD, a copy of which is incorporated into the ERA Project Agreement. 
 
"Depositor," "Deposits" and "Deposit Materials" are defined in Exhibit 4. 
 
"Depositor Support Tools" is defined in Section 5 of Attachment A to Exhibit 4. 
 
"Disabling Code" is defined in Section 9.1.6. 
 
"Disaster Recovery and Business Continuity Plan" is defined in Section 5.4.2 of the ERA 
Statement of Work. 
 
"Disclosing Party" means the party that, directly or indirectly, has disclosed Confidential Infor-
mation to the other party. 
 
"Documentation" means, collectively, and shall be interpreted in the following order of prece-
dence:  (a) first, features or functionality and any special provision relating thereto, if any, as 
described in a Project Agreement or Contract Supplement; (b) second, the DRS Business and 
Technical Requirements; (c) third, Deliverables other than the DRS Business and Technical Re-
quirements; (d) fourth, the Demonstrations; (e) fifth, the applicable RFP Response; (f) sixth, all of 
the written, printed, electronic or other format materials published or otherwise made available by 
Prime Vendor to DRS; and (g) seventh, any user, operations and similar manuals other that Prime 
Vendor or other software manufacturer makes generally available to its customers, that relate to 
the functional, operational and/or performance capabilities of the Solution or software, as appli-
cable. 
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"DRS" is referenced in the Recitals and means the Washington State Department of Retirement 
Systems, and any successors and assigns. 
 
"DRS Business and Technical Requirements" means the business and technical requirements 
and Performance Standards that may be attached to a Project Agreement or Contract Supple-
ment.  With respect to the ERA Project, the DRS Business and Technical Requirements are set 
forth in Section 5.5 of the ERA Project Agreement.  For purposes of the software functionality 
warranty set forth in this Agreement, the DRS Business and Technical Requirements originally 
set forth in a Project Agreement or Contract Supplement shall be replaced by the specifications 
set forth in the Solution Design Document, and shall become the replacement DRS Business and 
Technical Requirements, but only to the extent the business and technical requirements are spe-
cifically addressed in the Solution Design Document.   
 
"DRS Executive Sponsor" is defined in Section 1.3.2. 
 
"DRS Policies" is defined in Section 15.15. 
 
"DRS Project Director" is defined in Section 5.4.1. 
 
"DRS Project Manager(s)" is defined in Section 5.4.1. 
 
"DRS Security Policies and Procedures" means DRS' security policies and procedures, cur-
rently located at http://ofm.wa.gov/ocio/policies/documents/141.10.pdf, as may be updated from 
time-to-time by DRS. 
 
"DRS Travel Policy" is set forth in Schedule 8.5. 
 
"Due Date" means the date by which a Deliverable or Critical Milestone must be completed. 
 
"E" is defined in Section 10.1.3. 
 
"Effective Date" means the date, if any, on which the Agreement is counter-signed by DRS. 
 
"Emerging Products" is defined in Section 3.8.3. 
 
"Encryption Keys" is defined in Section 12 of Attachment A to Exhibit 4. 
 
"Enhancement Defects" are defined in Section 1.2.2 of Schedule 7.1. 
 
"Enhancements" means any releases, versions (including releases or versions that operate on 
a different or new platform or version of the operating system of the Equipment or any database 
or other equipment), improvements, modifications, upgrades, updates, fixes and additions to the 
Solution, no matter how designated, classified or marketed by Prime Vendor that Prime Vendor 
makes available pursuant to its obligations under this Agreement or that Prime Vendor or the 
applicable Third Party vendor markets or generally makes available to its customers as part of 
support and maintenance services from time-to-time to correct deficiencies and/or to improve or 
extend the capabilities of the Solution. 
 
"Enterprise-Wide" is defined in Section 3.1.1. 

http://ofm.wa.gov/ocio/policies/documents/141.10.pdf


Appendix D.6 Technology Agreement  

Employer Reporting Application Project 
 

  

July 21, 2015 Page 86 of 118 DRS RFP 16-01 

 

 
"Equipment" means any and all equipment purchased by DRS from Prime Vendor pursuant to a 
Project Agreement or Contract Supplement. 
 
 “ERA” or “Employer Reporting Application” means the application that will be built using the 
BPMS Solution to replace DRS’ existing Employer Information System (EIS). 
 
"ERA Project" is referenced in the Recitals and is further described in the ERA Project Agree-
ment. 
 
"ERA Project Agreement" means the Project Agreement for the ERA Project, attached as Ex-
hibit 1. 
 
"ERA RFP" is defined in the Recitals. 
 
"ERA RFP Response" is defined in the Recitals. 
 
"ERA Statement of Work" is the statement of work attached to the ERA Project Agreement. 
 
"Escrow Agent" is defined in Exhibit 4. 
 
"Escrow Agreement" is defined in Exhibit 4. 
 
"Escrowed Third Party Software" is defined in Section 4 of Attachment A to Exhibit 4. 
 
"Events of Default" is defined in Section 10.2. 
 

"Executive Sponsor" is defined in Section 1.3.2. 
 
"Extension" means a configuration or other programming, other than a change to the Source 
Code, residing in a Solution to effect a function or feature that is not part of the generally available 
Solution.  
 
"Final Resolution" is defined in Section 3.1 of Schedule 7.1. 
 
"Fit/Gap Document" is defined in Section 4.1.3 of the ERA Statement of Work. 
 
"Fixed Fee" means the fixed fee as defined in a Project Agreement or Contract Supplement. 
 
"Force Majeure Event" is defined in Section 15.5. 
 
"FTEs" is defined in Section 8.4.2 of the ERA Statement of Work. 
 
"GLB" is defined in Section 15.16. 
 
"HIPAA" is defined in Section 12.8. 
 
"Holidays" means those days on which DRS observes a holiday in a particular calendar year as 
published from time-to-time by DRS. 
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"Incident" is defined in Section 3.1 of Schedule 7.1. 
 
"Incident Report" and "Incident Resolution Report" are defined in Section 3.3 of Schedule 
7.1. 
 
"Incident Response" is defined in Section 3.1 of Schedule 7.1. 
 
"Indemnified Parties" and "Indemnifying Party" are defined in Section 13.1. 
 
"Independent Auditor" is defined in Section 15.2.5. 
 
"Information Security Officer" is defined in Section 1.3.7(b). 
 
"Integrate" or "Integration" means the process of functionally and technically linking together 
different computing systems and/or software applications so that the linked systems and/or appli-
cations Interoperate as a coordinated whole.  
 
"Integrations" means a software-based Deliverable that Integrates two or more components of 
a Solution.  
  
"Intellectual Property Rights" means any and all rights in and to all copyrights, inventions, pa-
tents, trademarks, trade secrets and any other proprietary rights in or to tangible or intangible 
property recognized in any jurisdiction in the world, whether or not registered or registerable. 
 
"Interface" or "Interfaces" means the programming required to accomplish the coupling of one 
system, device or program with another system, device or program. 
 
"Interim Resolution" is defined in Section 3.1 of Schedule 7.1. 
 
"Interoperate" or "Interoperability" means that computer programs communicate, execute pro-
grams or transfer data seamlessly by and among the other computer programs in which they are 
intended to communicate, and, unless otherwise agreed by the parties in writing in connection with 
the ERA Project Agreement or otherwise. 
 
"Invoicing Deadline" is defined in Section 8.4.3. 
 
"ISO Security Standards" is defined in Section 1.3.7(c). 
 
"Issue" is defined in Section 3.1 of Schedule 7.1 and also means any of the following: (a) any 
presently identified event, circumstance or problem that adversely affects the ability to meet pro-
ject requirements, or a Deliverable Due Date or Critical Milestone Due Date, whether by Prime 
Vendor, DRS or a Third Party; or (b) any event, problem, difficulty, circumstance or Defect which 
affects or may affect the Solution or the operation of the Solution by DRS, including the failure to 
meet the Performance Standards.  
 
"ITIL" is defined in Section 1.8 of Schedule 7.1. 
 
"Joint Resource Plan" is defined in Section 5.2.1. 
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"Key Personnel" is defined in Section 5.4.2. 
 
"Knowledge" is defined in Section 3.7. 
  
"Law" or "Laws" means all existing and future laws, statutes, regulations, rules, administrative 
codes, ordinances, executive orders, polices, judicial opinions and/or decrees and other decisions 
having the effect of law (and any amendments thereto) by any federal, state or local government, 
authority, department or agency in any location that DRS or an Agency conducts business.   
 
"Level 1 Defect" and "Level 1 Incident" are defined in Section 3.1 of Schedule 7.1.  
 
"Level 2 Defect" and "Level 2 Incident" are defined in Section 3.1 of Schedule 7.1. 
 
"Level 3 Defect" and "Level 3 Incident" are defined in Section 3.1 of Schedule 7.1. 
 
"Load Instructions" is defined in Section 3 of Attachment A to Exhibit 4. 
 
"Minimum Available Support Term" is defined in Section 7.1. 
 
"Mobile Standards" means any Laws, guidance, recommendations, guidelines or reports pub-
lished by the Federal Trade Commission (FTC), Federal Drug Administration (FDA), U.S. and 
state Attorney General Offices, and other regulatory or governmental bodies setting forth prac-
tices, policies and procedures to govern the use of mobile devices, including the following FTC 
Staff Report, issued February 1, 2013, and the State of California Attorney General report on 
Privacy on the Go, Recommendations for the Mobile Ecosystem, issued January 2013. 
 
"Multi-Party Incident" is defined in the opening paragraph of Attachment A to Schedule 7.1. 
 
"N" is defined in Section 10.1.3. 
 
"OIMS" is defined in Section 1.4 of Schedule 7.1. 
 
"Optimization Period" is defined in Section 6.4. 
 
"Other Information" is defined in Section 14 of Attachment A to Exhibit 4. 
 
"Partnering Principles" is defined in Section 1.2. 
 
"Payment Milestones" is defined in Section 4 of Exhibit 1. 
 
"Performance Analysis Tools" is defined in Section 10 of Attachment A to Exhibit 4. 
 
"Performance Credits" means the financial consequences, if any, associated with failure of a 
Solution or Service, as applicable, to conform to the applicable Performance Standards.  
 
"Performance Standards" means the standards for performance of a particular Solution or Ser-
vice, as applicable, and shall include:  (a) the functionality and performance warranties set forth 
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in Section 9.1; and (b) as may be specified in the applicable Project Agreement or Contract Sup-
plement. 
 
"Personal Information" means:  (a) information, including State Data, from which a natural per-
son can be identified by reference to an identification number, including an individual's Social 
security number, driver's license number or Washington identification card number, or an account 
number or credit or debit card number, in combination with any required security code, access 
code, or password that would permit access to an individual's financial account; or (b) such other 
definition as may be set forth in Personal Information Laws. 
 
"Personal Information Law(s)" mean any law that regulates the disclosure, handling and/or se-
curity of Personal Information, including Washington Revised Statutes Section 19.255.010 et seq. 
and 42.56.590 et seq., or any similar federal or state statute or regulation that exists as of the 
Effective Date or may be enacted in the future. 
 
"Phase Certification" is defined in Section 6.7. 
 
"Phases" is referenced in the opening paragraph of Section 6. 
 
"PMP" is defined in Section 3.2.2 of the ERA Statement of Work. 
 
"Pre-Live Testing" is defined in Section 6.3. 
 
"Prime Vendor" is used when referring to the Bidder’s responsibilities after a contract is awarded. 
There may be other non-prime vendors serving as Subcontractors on a proposal. Means the con-
tracting party. 
 
"Prime Vendor Account Executive" is defined in Section 1.3.4. 
 
"Prime Vendor Contract Manager" is defined in Section 1.3.6. 
 
"Prime Vendor Enhancement Correction Team" is defined in Section 1.2.2 of Schedule 7.1. 
 
"Prime Vendor Executive Sponsor" is defined in Section 1.3.2. 
 
"Prime Vendor Implementation Methodologies" means the methodologies used by Prime Ven-
dor to implement a product, Solution or Service, as may be further defined and described in a 
Project Agreement or Contract Supplement, and with respect to the ERA Project, is defined in 
Section 6.6 of Exhibit 1. 
 
"Prime Vendor Project Director" and "Prime Vendor Project Manager(s)" are defined in Sec-
tion 1.3.5. 
 
"Prime Vendor Tools and Utilities" is defined in Section 3.5. 
 
"Product Migration" is defined in Section 1.2.7 of Schedule 7.1. 
 
"Product Roadmap" is defined in Section 3.8.2. 
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"Production" and "Production Use" is defined in Section 6.4. 
 
"Production Use Period" is defined in Section 6.4. 
 
"Project Agreement" is defined in Section 2.1. 
 
"Project Completion" is defined in Section 6.8. 
 
"Project Rate" is defined in Section 8.3.2. 
 
"Project Schedule" is defined in Section 5.2.1. 
 
"Project Status Meetings" is defined in Section 5.1.1. 
 
"Project Status Report" means the report to be developed by Prime Vendor in accordance with 
the terms of Section 5.1.2. 
 
"PV" is defined in Section 1.1 of the ERA Statement of Work. 
 
"R" is defined in Section 1.1 of the ERA Statement of Work. 
 
"RCA" is defined in Section 2 of Attachment A to Schedule 7.1. 
 
"RCW" means the Revised Code of Washington. 
 
"Receiving Party" means the party that, directly or indirectly, has received Confidential Infor-
mation from the other party. 
 
"Regulatory Modifications" are modifications to the Solution that enable the Solution to comply 
with applicable Regulatory Requirements. 
 
"Regulatory Requirements" means the Americans with Disabilities Act (Title I), including any 
rules, regulations, guidelines and bulletins, as may be issued and promulgated, and as amended 
from time-to-time. 
 
"Release" is defined in Section 1.2.1 of Schedule 7.1. 
 
"Review Period" is defined in Section 3.2.2. 
 
"Risk" means any condition which, if realized will become an Issue.   
 
"RFP" is referenced in the Recitals, and includes all updates and supplements to the originally-
issued RFP, along with all clarifications and additional information provided by DRS. 
 
"RFP Response" means Prime Vendor’s response to a DRS request for proposal, including any 
supplements and clarifications thereto.  Without limiting the foregoing and with respect to the ERA 
Project, the RFP Response includes the following Prime Vendor submissions:  _____________ 
and ___________ [DRAFTING NOTE:  LIST EACH OF THE RFP SUPPLEMENTS AND RE-
SPONSES].   
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"RTM" is defined in Section 1.5 of the ERA Statement of Work. 
 
"Security Breach Notification Statutes" means laws regulating the disclosure and/or security 
of Personal Information such as laws requiring, among other things, that notice be given to af-
fected individuals if a breach of security occurs in respect of Personal Information. 
 
"Security Event" is defined in Section 12.8.2. 
 
"Security Policies and Procedures" is defined in Section 1.3.7(a). 
 
"Security Requirements" is defined in Section 8 of Attachment A to Exhibit 4. 
 
"Service Rates" are defined in Section 8.3.2 and are set forth in Schedule 8.3.2. 
 
"Services" means any and all services acquired by DRS from Prime Vendor, including any and 
all implementation services, Support and Maintenance Services, development services, data con-
version or migration services, integration services, training and education services, consulting 
services and transition services. 
 
"SIT," and "SIT Test1" are defined in Section 6.2.4.2 of the ERA Statement of Work. 
 
"SME" means a subject matter expert, and for the ERA Project, is defined in Section 4.2.2 of the 
ERA Statement of Work.  
 
"Software" is defined in the Source Code Escrow Agreement. 
 
"Solution" means all software licensed or provided by Prime Vendor to DRS, including:  (a) all 
Prime Vendor-proprietary software (including Integrations, Interfaces, Extensions, other software-
based Deliverables,  owned by Prime Vendor); (b) all Integrations, Interfaces, Extensions and 
other software-based Deliverables provided but not owned by Prime Vendor to DRS; (c) all Third 
Party Solutions; (d) all beta, pre-release or pre-generally available release versions of any of the 
foregoing; and (e) all New Versions of any of the foregoing.  
 
"Solution Component Certification" is defined in Section 6.7. 
 
"Solution Design Document" means any functional design document(s) resulting from the com-
pletion of discovery, data gathering and design activities and that are agreed to in writing by the 
parties.   
 
"Solution License Fees" is defined in Section 8.1.1. 
 
"Solution Module" means a component of the Solution. 
 
"Solution Optimization Assessment" is defined in Section 1.7 of Schedule 7.1. 
 
"Source Code" is defined in Section 1 of Attachment A to Exhibit 4. 
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"Source Code Escrow Agreement" means that certain Source Code Escrow Agreement, by and 
between Prime Vendor, DRS and Escrow Associates, dated ____________, and attached as 
Exhibit 4.  
 
"Specifications" is defined in Section 7 of Attachment A to Exhibit 4. 
 
"SSO" is defined in Section 5.5.2 of the ERA Statement of Work. 
 
"Stabilization Period" is defined in Section 6.4. 
 
"Standard Transactions" is defined in Section 5.6.3 of the Statement of Work. 
 
"State" means the state of Washington. 
 
"State Data" means any and all information provided by DRS or any Agency to Prime Vendor, 
including any Confidential Information and Data Protected by Law.  For the purposes of the Agree-
ment, State Data does not cease to be State Data solely because it is transferred or transmitted 
beyond DRS' immediate possession, custody or control.  
 
"State Program" is defined in Section 15.21. 
 
"Statement of Work" is defined in Section 5.2.1. 
 
"Subcontract Agreement," "Subcontractor NDA Agreement" and "Subcontractor" are de-
fined in Exhibit 2. 
 
"Support and Maintenance Services" is defined in Section 7.1. 
 
"Support and Maintenance Services Fees" means the then-current fees DRS pays Prime Ven-
dor to receive Support and Maintenance Services. 
 
"TA" – See definition of Agreement. 
 
"Test Materials" is defined in Section 6.2. 
 
"Test Plan" is defined in Section 6.2. 
 
"Third Party" or "Third Parties" means persons, corporations and entities other than Prime Ven-
dor, DRS or any of their Affiliates. 
 
"Third Party NDA Agreement" is defined in Exhibit 3. 

"Third Party Performance Analysis Tools" is defined in Section 11 of Attachment A to Ex-
hibit 4. 

"Third Party Solution" means all Third Party software licensed, sublicensed or otherwise pro-
vided by Prime Vendor to DRS under the Agreement, including the software provided under the 
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BPMS License and Support Agreement, if applicable, and any Third Party software that is im-
plemented by Prime Vendor pursuant to the terms of a Project Agreement or Contract Supple-
ment. 

"Third Party Support Tools" is defined in Section 6 of Attachment A to Exhibit 4. 
 
"Time-Intensive Transactions" is defined in Section 5.6.3 of the ERA Statement of Work. 
 
"Traffic Management Methodologies" is defined in Section 9 of Attachment A to Exhibit 4. 
 
"Transition Period" is defined in Section 10.5. 
 
"Trustee" is defined in Section 15.21(b). 
 
"UAT" is defined in Section 6.2.5.1 of the ERA Statement of Work. 
 
"UCITA" is defined in Section 15.17. 
 
"Underlying Agreement" is defined in the Recitals of Exhibit 4. 
 
"Updated Project Documents" is defined in Section 1.7 of the ERA Statement of Work. 
 
"Vacancy" means a circumstance in which Prime Vendor does not have a specific individual fully 
performing the responsibility of the applicable Key Personnel position.  A Vacancy includes Prime 
Vendor’s failure to provide a replacement within the time frames specified in Section 5.4.4.  Ad-
ditionally, if Prime Vendor has a single person performing more than one (1) full-time position, a 
Vacancy will have occurred. 
 
"Verification Location" is defined in Section 2.2 of Attachment E to Exhibit 4. 
 
"Verification Request" is defined in Section 2.2 of Attachment E to Exhibit 4. 
 
"Version" is defined in Section 1.2.1 of Schedule 7.1. 
  
"Workbooks" is defined in Section 4.1.3 of the ERA Statement of Work. 
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SCHEDULE 3.2.3 
 

CERTIFICATION FORM 
 

CERTIFICATION OF DELIVERABLES AND CRITICAL MILESTONES 

 
 
Deliverable Name: ______________________:  Deliverable Number: _____________ 
 
Critical Milestone Name: ______________:  Critical Milestone Number:  ____________ 
 
Check One: 
 

DRS certifies that the Certification Criteria for the above referenced Deliverable or Critical 
Milestone have been fully met.  

 
 
To be effective against DRS, this form must be signed by the DRS Project Director (or her or his 
designee as communicated in writing by DRS to Prime Vendor).   
 
 
         
 
Print Name:  _________________, DRS Project Director 
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SCHEDULE 5.3.2 
 

CHANGE ORDER FORM 
 
 

Step 1: Change Request Description 
 

 
Title:  
 

Change Order #: 

 
Submitted By:     
  

 
Phone # (Extension): 
 

Date:      

 
Describe the Nature of the Requested Change:  
 
      
      
 
In-Scope vs. Out-of-Scope 
 
Is this change within the Project Scope?  Yes ___   No ___ 
 
If Yes, explain basis for determination:     
 

 
Step 2: Initiation Approval 

 

 
Written Response by Prime Vendor – Expected Date:   
 
DRS Signature: _______________________________________ Date:  _________ 
 

 
Step 3: Scope of Work, Impact Analysis and Cost 

 

Part I.  Scope – Describe the Work to be Performed by Prime Vendor 
(Attach Functional Specifications, As Applicable) 

 
Describe the work to be performed by Prime Vendor:  
 
      
      
 
 
Will Prime Vendor develop and/or provide any Extensions, Interfaces or software-based De-
liverables in performing its work?  Yes ___   No ___ 
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If Yes, Prime Vendor must propose a Support and Maintenance Services Fee, not to exceed 
22% of the development fees, for Support and Maintenance Services, including the retrofitting 
and maintaining compatibility of such Extensions, Interfaces and Deliverables.   
 

Part II.  Impact Analysis 

 
A.  Impact on Critical Milestone Due Dates or Deliverable Due Dates?  Yes __  No __ 
 
 
 
Comments/Explanation:  
      ______________________________ 
      ______________________________ 
 
 
B.  Impact on Other Milestone/Key Dates or Deliverables?  Yes __   No __   
 
      Comments/Explanation:  
      _______________________________ 
      _______________________________ 
 
C.  Impact on DRS' Resources?  Yes __   No __  
 
      Comments/Explanation:  
      _____________________________ 
      _____________________________ 
 
D.  Update to Project Agreement or Contract Supplements:  If there are new or revised 
functional specifications applicable to this Change Order, or you answered "yes" to any of the 
above items, you will need to update and attach to this Change Order one (1) or more of the 
following documents (check which ones are applicable). 
 

 Statement of Work 
 

 Project Schedule 
 

 Joint Resource Plan 
 

 Payment Schedule 
 
 DRS Business and Technical Requirements (New and Revised) 
 
 Other (Please Specify)      ________________________ 
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Part III.  Fees and Payment Terms 

 
 
A.  Fixed Fee Quote:  $   
 
Specify payments terms: ______________________________________________________ 
 
B.  Time and Materials – If a Fixed Fee quote is not reasonably possible, check here ____ 
 
C.  No Charges Applicable to this Change Order – Prime Vendor to Initial Here  ______ 
 
D.  Interfaces/Extensions – Ongoing Support and Maintenance Services Fees:  
$_______/year (not to exceed __% of the development costs) 
 

Part IV.  Prime Vendor Signature 

 
Submitted by: Prime Vendor 
 
By:                              Date:      
        Authorized Signature 
 
Print Name:       
 

Step 4.  Approval of Change Order by DRS 

 
Selection of Fee Arrangement: (Check Appropriate Box) 

 Fixed Fee 
 Time and Materials  
 No Charge Change Order (Work is Considered Within Scope) 

 
Agreed To:  Washington State Department of Retirement Systems 
 
By:                             Date:     _____________ 
 Authorized Signature 
 
Print Name:        
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SCHEDULE 7.1 
SUPPORT AND MAINTENANCE SERVICES 

TABLE OF CONTENTS 
PAGE 

 
1. Scope of Services ..........................................................................................  99 
 1.1 Defect and Incident Identification and Resolution ...............................  99 

1.1.1 Prime Vendor Customer Service Center ..............................  99 
1.1.2 Upgrade Assistance.............................................................  100 
1.1.3 Configuration Assistance .....................................................  100 

 1.2 Solution Enhancements .....................................................................  100 
  1.2.1 General................................................................................  100 
  1.2.2 Quality Assurance Testing ...................................................  101 
  1.2.3 Process Improvement ..........................................................  102 

1.2.4 Special Provisions Pertaining to Deliverables  
Including Integrations, Interfaces, Extensions and  
Other Software-Based Deliverables ......................................  102 

1.2.5 Obligation to Improve and Enhance the Solution .................  102 
  1.2.6 Reductions in Functionality ..................................................  102 
  1.2.7 Protection Against Product Obsolescence ...........................  103 
  1.2.8 Enhancement Documentation ..............................................  103 
  
 1.3 Third Party Solutions and Equipment .................................................  103 

1.3.1 General................................................................................  103 
1.3.2 Registration .........................................................................  103 

 1.4 Support and Maintenance Services History Tracking System ............  103 
 1.5 Environments .....................................................................................  104 
 1.6 Alternative Arrangements for Support and Maintenance 
    Services ...........................................................................................  104 
 1.7 Solution Optimization Assessment .....................................................  104 
 1.8 Information Technology Infrastructure Library ....................................  104 

1.9 Multi-Vendor Sourced Environment ....................................................  104 
 
2. DRS Responsibilities .....................................................................................  104 

2.1 Designated Support Contacts ............................................................  104 
2.2 Backups and Procedures ...................................................................  105 
2.3 Remote Access ..................................................................................  105 
2.4 DRS Assistance in Resolving Defects ................................................  105 

 
3. Incident Response .........................................................................................  105 

3.1 Defined Terms Relating to Incidents and Defects ...............................  105 
3.2 Incident and Defect Levels .................................................................  106 
3.3 Reporting and Management of Incidents ............................................  107 
3.4 Escalation Procedures .......................................................................  107 
 

4. Support Standards and Support Credits ........................................................  107 
 
Attachment A – Multi-Vendor Sourcing Procedures .....................................................  108 
Attachment B – Support Standards and Support Credits ..............................................  110 



Appendix D.6 Technology Agreement  

Employer Reporting Application Project 
 

  

July 21, 2015 Page 99 of 118 DRS RFP 16-01 

 

SCHEDULE 7.1 
 

SUPPORT AND MAINTENANCE SERVICES 
 

[DRAFTING NOTE:  WHERE THE PRIME VENDOR IS A SYSTEM IMPLEMENTOR, THIS SEC-
TION WILL BE MODIFIED TO REFLECT THAT PRIME VENDOR IS OBLIGATED TO PROVIDE 
SUPPORT (FROM THE BPMS SOLUTION PROVIDER) THROUGH THE PROJECT COMPLE-
TION DATE, AT WHICH TIME THE SUPPORT OBLIGATIONS WILL BE TRANSFERRED TO 
THE BPMS SOLUTION PROVIDER] 

 
Prime Vendor shall provide Support and Maintenance Services for each Solution in accordance 
with its general support offering to its customers and the terms set forth in this Schedule, provided 
that, in the event of a conflict between Prime Vendor’s general support offering and the terms and 
conditions set forth in this Schedule, the terms and conditions of this Schedule shall control.  The 
Services referenced herein shall be included within the Support and Maintenance Services Fees 
paid by DRS to Prime Vendor, except as otherwise expressly set forth herein.  The terms of this 
Schedule 7.1 shall only apply during the term of the Agreement while DRS is paying for Support 
and Maintenance Services.  Without limiting the foregoing, Prime Vendor shall provide Support 
and Maintenance Services for any Third Party Solutions that Prime Vendor licenses to DRS in 
accordance with the terms of this Schedule, including the terms set forth in Section 1.4 of this 
Schedule 7.1.  

 
1. Scope of Services.  Prime Vendor shall provide to DRS the Support and Mainte-

nance Services described in this Schedule to ensure that the Solution functions in accordance 
with the applicable Performance Standards and to address Incidents as they may arise from time-
to-time. 

 
1.1 Defect and Incident Identification and Resolution.  
 

1.1.1 Prime Vendor Customer Service Center.  Trained Solution spe-
cialists shall diagnose and resolve Incidents and Defects and ensure that consistent, 
high-quality and knowledgeable Support and Maintenance Services are provided 
to DRS.  Action plans shall be developed with DRS until Incidents and Defects have 
been resolved or until further escalation is warranted.  Prime Vendor shall provide 
"continuous support," which shall mean twenty-four (24) hours per day, seven (7) 
days per week, for Level 1 Incidents.  Prime Vendor shall also provide "Operational 
Support" from Monday through Friday, 7:00 a.m. to 11:00 p.m., Pacific Time, to:  (a) 
respond to and address Level 2 Incidents and Level 3 Incidents; and (b) provide live, 
in-person telephone support to DRS-designated individuals.  Prime Vendor shall 
provide DRS with a toll-free telephone number for contacting Prime Vendor's sup-
port group.  Telephone support shall include: (c) clarification of functions and fea-
tures of the Solution; (d) clarification of the Documentation; (e) guidance in operation 
of the Solution (i.e., tips, suggestions and workarounds), and the level of such tele-
phone support shall be consistent with the parties’ past practices; and (f) additional 
Services that are outside of the scope of the Support and Maintenance Services 
described herein, provided DRS approves electronically any such Service request 
(or determines to perform the work itself and closes the service request), and any 
such Services shall be provided at the Service Rates. 
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1.1.2 Upgrade Assistance.  At DRS' request, and at the Service Rates, 
Prime Vendor shall provide on-site assistance to DRS to implement Enhancements. 

 
1.1.3 Configuration Assistance. At DRS' request, and at the Service 

Rates, Prime Vendor shall provide configuration assistance to DRS to implement 
changes required to implement Regulatory Modifications and other changes to busi-
ness rules as may be requested from time-to-time by DRS.  Nothing contained 
herein shall diminish Prime Vendor's obligation to make Regulatory Modifications to 
the Solution to ensure that the Solution has the capability of being configured to meet 
the Regulatory Requirements.  

 
1.2 Solution Enhancements. 

 
1.2.1 General.  Prime Vendor shall provide all Enhancements to DRS, and 

shall develop and provide to DRS all Enhancements necessary to:  (a) maintain com-
patibility with all Third Party Solutions, including Enhancements to such Third Party 
Solutions; (b) maintain compatibility with current, generally available versions of In-
ternet Explorer, Chrome, Firefox, Safari, and other browsers to which Prime Vendor 
then maintains compatibility (as described in the Documentation) or that are specified 
in the DRS Business and Technical Requirements to which Prime Vendor has agreed 
in a Project Agreement or Contract Supplement; (c) maintain compatibility with 
changes to database, operating system and other software used by DRS in conjunc-
tion with the Solution (as described in the Documentation); and (d) meet Regulatory 
Requirements.  To the extent technically feasible and functionally compatible, Prime 
Vendor shall maintain compatibility between the Solution and the latest releases of 
software of Third Party vendors, e.g., Prime Vendor shall maintain the Solution’s com-
patibility with then-current release level of applicable database products in DRS' en-
vironment.  Prime Vendor shall ensure that all Enhancements and Regulatory Mod-
ifications successfully complete the testing process set forth in Section 1.2.2 of this 
Schedule 7.1 prior to delivery to DRS and shall deliver such Enhancements to DRS 
on the earlier of:  (d) when five percent (5%) of Prime Vendor’s customers receive 
such Enhancements; or (e) when at least five (5) of Prime Vendor’s other significant 
customers receive such Enhancements.  Notwithstanding the foregoing, DRS shall 
have the right to remain on any Release of the Solution that is the later of:  (f) one (1) 
Release behind the then-current release; or (g) twenty-four (24) months from the in-
stallation of the existing release.  For purposes herein, Releases are classified by 
Prime Vendor as of the Effective Date in accordance with the following taxonomy:  
"X.Y", where "X" represents a new version (a "Version") and "Y" represents a new 
release (a "Release").  Releases currently are issued generally on an annual basis.  
If Prime Vendor changes the taxonomy of its Enhancements and/or the general time 
intervals in issuing Releases, then the parties shall apply the new taxonomy on a 
basis to align to the original taxonomy.  For example, if Prime Vendor begins to issue 
Releases quarterly, then subsection (c) above will be deemed to read "8 Releases 
behind" to align with the annual cycle, i.e., 4 Releases/year x 2 years = 8 Releases.  
Subject to the right of DRS to remain on back Releases as provided above, DRS 
acknowledges that future Enhancements may require that DRS purchase additional 
equipment and/or Third Party software (and to have such items supported and main-
tained) and/or professional Services in order to continue to be eligible for Support and 
Maintenance Services and/or maintain the Solution Performance warranty.   
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1.2.2 Quality Assurance Testing.  Prime Vendor shall create and main-
tain one (1) or more test environments as appropriate or advisable to adequately test 
the Solution provided under the ERA Project Agreement (and such other Solutions in 
the future as may be mutually agreed to by the parties and set forth in a Project 
Agreement or Contract Supplement) and any Enhancements.  Prime Vendor shall 
test each Enhancement in the test environment prior to delivery to DRS in accord-
ance with Prime Vendor’s quality assurance process which, at a minimum, shall test 
for:  (a) vulnerabilities and compliance with security obligations, including running 
tests, which test results shall be provided to DRS; (b) operation and performance of 
the Enhancement in accordance with the applicable Performance Standards; (c) 
browser compatibility in accordance with Section 1.2.1(b) of this Schedule 7.1; (d) 
database and operating system compatibility in accordance with Section 1.2.1(c) of 
this Schedule 7.1; and (e) any regression problems using existing DRS usage and 
test cases and test data.  Prime Vendor shall correct any Defects and other non-
conformities discovered during such testing and shall deliver each Enhancement to 
DRS only after such Enhancement has been approved by Prime Vendor’s quality 
assurance lead.  Prime Vendor also shall deliver or make available to DRS contem-
poraneously with the delivery of each Enhancement detailed Documentation describ-
ing such Enhancement.  With respect to any Enhancement labeled in writing by Prime 
Vendor as an emergency fix intended to correct a Level 1 Defect or Level 2 Defect, 
Prime Vendor shall exercise all commercially reasonable efforts to test such emer-
gency fix in accordance with the requirements of this Section, and in all events shall 
conduct sufficient and adequate regression testing. 

 
(i) Special Provisions Relating To Quality Assurance of En-

hancements.  If, after Prime Vendor delivers the Enhancement to DRS, DRS 
experiences Level 1 Defects or Level 2 Defects in an Enhancement ("En-
hancement Defects") that have not been resolved in a reasonable time by 
Prime Vendor’s standard Support and Maintenance procedures, then Prime 
Vendor shall provide the following personnel and shall comply by the follow-
ing terms, at no additional cost to DRS (including weekends) until the En-
hancement Defects are fully debugged and corrected: 

 
(A) Prime Vendor shall provide one (1) on-site appropriate 

technical representative from Prime Vendor’s development/engineer-
ing group on a continuous basis to assist DRS in debugging and cor-
recting any Enhancement Defects. 

 
(B) Prime Vendor will assign a Senior Project Director to 

oversee and assist the testing and debugging of any Enhancement 
Defects.  The Senior Project Director and the appropriate additional 
technical personnel Prime Vendor assigns will be referred to as the 
"Prime Vendor Enhancement Correction Team." 

 
(C) DRS and the Prime Vendor Enhancement Correction 

Team will have daily status update conference calls until the En-
hancement Defects are resolved. 

 
(D) If Enhancement Defects exist and cannot be resolved 

for a period of one (1) week or more, the matter shall be escalated via 
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daily conference calls to Prime Vendor’s head of engineering, to facil-
itate closure of such items. 

 
(E) If required to debug and correct the Enhancement De-

fects, Prime Vendor will provide additional on-site engineering and 
technical services. 

 
(ii) Costs for Personnel.  If the reported Enhancement Defect 

(through a root cause analysis or otherwise) is shown not to be a Defect in 
the Enhancement or Solution, then DRS shall reimburse Prime Vendor on 
a time and materials basis at the Service Rates for the personnel and ex-
penses incurred in providing the personnel set forth in subparagraph (i) 
above.   

 
1.2.3 Process Improvement.  At DRS' request, Prime Vendor shall pro-

vide to DRS a detailed description of Prime Vendor’s quality assurance process 
and/or a plan for improving or remedying any problems identified by DRS with respect 
to Prime Vendor’s quality assurance process. 

 
1.2.4 Special Provisions Pertaining to Deliverables Including Integra-

tions, Interfaces, Extensions and Other Software-Based Deliverables.  As part 
of Prime Vendor’s Support and Maintenance Services and at no additional cost to 
DRS, Prime Vendor shall retrofit any then-existing Deliverables, including custom-
developed Interfaces for which DRS is paying Support and Maintenance Services 
Fees, to ensure that such then-existing Deliverables will be compatible with any En-
hancements provided by Prime Vendor, and continue to function and operate as orig-
inally designed.   

 
1.2.5 Obligation to Improve and Enhance the Solution.  Subject to DRS 

obtaining Support and Maintenance Services, in addition to correcting Defects and 
providing Enhancements necessary to address Regulatory Requirements for the So-
lution, Prime Vendor shall make general improvements and enhancements to the 
Solution from time-to-time to extend the capabilities, functionality and features of the 
Solution, provided that the nature, extent and timing of all such improvements and 
enhancements shall be in Prime Vendor’s sole discretion.  If Prime Vendor discontin-
ues improving and enhancing the Solution as required in the preceding sentence, 
then Prime Vendor shall provide to DRS and implement, at no additional Solution 
License Fees to DRS, the successor or replacement product (whether or not such 
product is owned by Prime Vendor) that is substantially equivalent to the affected 
Solution in terms of functionality and performance capabilities and reasonably ac-
ceptable to DRS, and such replacement product shall be treated as an Enhancement 
under the terms of the Agreement. 

 
1.2.6 Reductions in Functionality.  If Prime Vendor removes, reduces 

or disables any feature or functionality of a Solution that is then being used by DRS 
and that existed prior to such Enhancement or modification, then at DRS' request 
and at no cost or expense to DRS, Prime Vendor shall either:  (a) provide substan-
tially equivalent replacement functionality to DRS that is reasonably acceptable to 
DRS; or (b) modify, adjust or customize such Solution for DRS' use, and continue 
to provide Support and Maintenance Services for such modified or customized 
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Solution, so that the applicable feature or functionality remains available to DRS 
along with all of the other features and functionality of the enhanced or modified 
Solution, provided such replacement or modified or customized Solution shall be 
treated as an Enhancement under the terms of the Agreement.  DRS acknowledges 
that Prime Vendor may introduce an Enhancement that changes how a feature or 
function is expressed or used in the Solution, and, provided that the feature or 
function is not removed, reduced or disabled, such Enhancement may require that 
DRS expend additional costs or expenses to implement such Enhancement. 

 
1.2.7 Protection Against Product Obsolescence.  If  following Project 

Completion for the affected Solution, Prime Vendor promotes and/or markets a re-
placement or successor product to the Solution or makes an infrastructure change, 
such as a change to the database, middleware, storage area networks and the like, 
the effect of which will require DRS to expend additional funds (each, a "Product 
Migration"), then Prime Vendor shall provide DRS: (a) at no additional cost a license 
to the replacement or successor software; and (b) if such Product Migration occurs 
within five (5) years following Project Completion of the affected Solution, Prime Ven-
dor shall provide all Services relating to such Product Migration to DRS at the lesser 
of: (i) the Service Rates, less a forty percent (40%) discount; and (ii) the lowest rate 
paid by any of other customer of Prime Vendor.  

 
1.2.8 Enhancement Documentation. Without limiting the other obliga-

tions set forth herein, all Documentation for the Enhancements shall comply with the 
terms set forth in Section 3.4 of the Agreement. 

 
1.3 Third Party Solutions and Equipment. 
 

1.3.1 General.  Prime Vendor shall serve as the primary point of contact 
for, and shall provide the Defect Analysis for, any Support and Maintenance Ser-
vices requests initiated by DRS that relate to Third Party Solutions and, if Equip-
ment supplied by Prime Vendor to DRS is then covered under warranty or Equip-
ment Maintenance, the Equipment.  If Prime Vendor cannot resolve the Defect 
through its actions as an intermediary, Prime Vendor shall facilitate direct contact 
between the Third Party and DRS. 

 
1.3.2 Registration.  If registration of Prime Vendor customers is availa-

ble by the Third Party product vendor, Prime Vendor shall register DRS with such 
Third Party product vendor.  Upon request by DRS, Prime Vendor shall produce 
evidence of such registration. 

 
1.4 Support and Maintenance Services History Tracking System.  Prime 

Vendor shall maintain a DRS-specific Support and Maintenance Services history, includ-
ing updated records of DRS' Solution configuration.  Prime Vendor shall provide DRS and 
State auditors with online access to and the ability to extract all such data from Prime 
Vendor’s online issue management system ("OIMS"), which shall provide, at a minimum, 
the following information:  (a) the number of DRS calls received by Prime Vendor’s cus-
tomer support center ("CSC") during the reporting period; (b) the date, time and the subject 
matter of each call; (c) the severity and urgency of the reported Incident or request; and 
(d) the resolution of each matter, including date and time resolved.  All data history and 
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other data related to DRS, its Affiliates and their Authorized Users residing in Prime Ven-
dor's OIMS or other support tools or trouble ticketing systems shall be and constitute data 
owned by DRS.  

 
1.5 Environments.  Prime Vendor shall be obligated to provide Support and 

Maintenance Services at no additional cost to DRS for all of the equipment configurations 
specified in a Project Agreement or Contract Supplement or Prime Vendor’s Documenta-
tion. 

 
 1.6 Alternative Arrangement for Support and Maintenance Services.  To 
the extent DRS elects not to renew the Support and Maintenance Services on an annual 
or other term basis due to a complete or partial termination of the Agreement, provided 
that DRS is then operating on a supported release of the Solution, Prime Vendor shall 
make its general support services available to DRS on a month-to-month basis at the then-
current Support and Maintenance Services Fees, pro-rated on a monthly basis.   

 
1.7 Solution Optimization Assessment.  At DRS' request and at no addi-

tional cost to DRS, Prime Vendor and DRS jointly shall conduct an annual audit comprising 
approximately one (1) week of work effort (involving both on-site and off-site presence) of 
DRS' use of the Solution, the purpose of which shall be to identify opportunities for im-
proving and maximizing DRS' utilization of the Solution ("Solution Optimization Assess-
ment").  Upon the completion of such assessment, the Prime Vendor Executive Sponsor 
and Prime Vendor Account Executive and other appropriate Prime Vendor representatives 
shall present Prime Vendor’s findings to DRS at DRS' location. 

 
1.8 Information Technology Infrastructure Library.  Prime Vendor has and 

will continue to implement best practices standards in service management.  Prime Ven-
dor’s current practices are based on the Information Technology Infrastructure Library 
("ITIL").  The anticipated benefits from the ITIL approach include: (a) increased user and 
customer satisfaction with Services provided; (b) improved Service availability which leads 
directly to improved business performance; (c) financial savings from reduced rework and 
lost time, and improved personnel management and usage; (d) improved responsiveness 
to the market; and (d) improved decision making and optimized risk.  At the request of 
DRS, Prime Vendor shall meet with DRS to evaluate Prime Vendor's implementation of 
the ITILs so that further improvements can be made by Prime Vendor, including identifying 
any gaps in the Services as against the best practices.  Prime Vendor shall implement 
programs and initiatives as may be agreed to by the parties. 

 
1.9 Multi-Vendor Sourced Environment.  Prime Vendor acknowledges that 

the Solution is being deployed as one of several components of DRS' total technology 
environment.  As such, Vendor shall cooperate with DRS and all Third Parties that have 
services and/or products in DRS' technology environment, including as set forth in Attach-
ment A to this Schedule 7.1, to minimize the disruptions, Incidents and Defects within 
DRS' technology environment and interfaced Third Party systems. 

 
 
2. DRS Responsibilities. 
 

2.1 Designated Support Contacts.  DRS shall designate one (1) or more sys-
tem administrators to serve as the primary DRS contacts for Prime Vendor's Support and 
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Maintenance Services.  DRS agrees to establish working procedures and be responsible 
for establishing a centralized support help desk, including training of appropriate person-
nel to provide end-user first-level support.  Prime Vendor agrees to provide and be re-
sponsible for second- and third-level support of the Solution through the CSC and devel-
opment organizations. 

 
2.2 Backups and Procedures.  For Solutions operated by DRS, DRS will be 

responsible for maintaining a testing environment and for performing all necessary back-ups, 
recovery and required Solution operating procedures.  Support and Maintenance Services 
Fees do not include Incident or Defect resolution that are caused by DRS not following Prime 
Vendor’s recommended procedures as specified in the Documentation.   

 
2.3 Remote Access.  Subject to the further terms below, for Solutions oper-

ated by DRS, DRS shall provide Prime Vendor with both on-site and remote access to the 
Solution via the network configuration described in the DRS only section of the Prime 
Vendor website.  DRS shall be responsible for all telecommunication services and remote 
programming support connections charges.  When accessing DRS' Solution, Prime Ven-
dor shall, and shall cause any approved subcontractor to, comply with DRS Policies.  DRS 
may disconnect such access and/or disable any userids issued to Prime Vendor for such 
access during any hours of operation and, thereafter, shall provide notice to Prime Vendor 
of such disconnection or disablement within a reasonable time frame.  If DRS disconnects 
such access or disables Prime Vendor’s passwords, Prime Vendor shall remain respon-
sible for maintaining and supporting the Solution, provided that DRS acknowledges that 
such disconnection or disablement may adversely affect the Defect resolution time frames 
set forth in Section 4 of this Schedule 7.1 and the ability of Prime Vendor to deliver tech-
nical services to address the Issues or problems. 

 
2.4 DRS Assistance in Resolving Defects.  DRS shall provide such assis-

tance and cooperate with Prime Vendor in helping to identify and address Defects.  If DRS 
delays providing assistance, the total elapsed time of the delays shall be subtracted from 
the applicable time intervals in which Prime Vendor is obligated to comply with respect to 
Support Credits set forth in Attachment B.   

 
 

3. Incident Response.   
 

3.1 Defined Terms Relating to Incidents and Defects.  The following defined 
terms have the meanings referenced herein: 

 
"Defect" means any non-conformance of the Solution to operate in accordance 
with the Documentation, or the Solution to operate in accordance with the Perfor-
mance Standards. 
 
"Final Resolution" means Prime Vendor delivers to DRS a correction or modifi-
cation that permanently corrects the Defect, or non-Defect-based Incidents, a per-
manent solution that ensures the Incident will not be repeated. 
 
"Incident" means any Level 1 Incident, Level 2 Incident or Level 3 Incident.  
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"Incident Response" means an email, update to the OIMS or telephone call from 
Prime Vendor acknowledging that an Incident Report has been received and that 
appropriate technical personnel have been assigned to work on the Incident. 
 
"Interim Resolution" means Prime Vendor:  (a) reinitiates or restarts, as applica-
ble, the Solution, if the reported Defect caused the Solution to be inoperative; (b) 
enables DRS to access the Solution if the reported Defect caused DRS to be un-
able to access the Solution; or (c) provides DRS with a workaround acceptable to 
DRS that solves or mitigates a reported Defect. 
 
"Issue" means any of the following: (a) any presently identified event, circum-
stance or problem that adversely affects the ability to meet project requirements, 
or a Deliverable Due Date or Critical Milestone Due Date, whether by Prime Ven-
dor, BPMS Vendor, DRS or a Third Party; or (b) any event, problem, difficulty or 
circumstance which affects or may affect the Solution or the operation of the Solu-
tion by DRS, including the failure to meet the Performance Standards.  Issues shall 
not include Defects (see definition of Defects) 
 
"Level 1 Defect" means any Level 1 Incident that results from or is caused by a 
Defect. 
 
"Level 2 Defect" means any Level 2 Incident that results from or is caused by a 
Defect. 
 
"Level 3 Defect" means any Level 3 Incident that results from or is caused by a 
Defect. 
 
"Level 1 Incident" means: (a) any security breach; or (b) any failure of a Solution 
or any part thereof to conform to the Documentation or Performance Standards 
that directly or significantly impacts the ability to use the Solution, or materially 
exposes DRS or its Authorized Users to liability because of operational, financial 
or information deficiencies; or (c) a Service Request that is urgent. 
 
"Level 2 Incident" means: (a) any failure of a Solution or any part thereof to con-
form to the Documentation or Performance Standards that adversely affects DRS' 
or its Authorized Users’ use of the Solution; or (b) a Service Request that is of an 
important, but not urgent, nature. 
 
"Level 3 Incident" means: (a) any failure of a Solution or any part thereof to con-
form to the Documentation or Performance Standards that causes minor problems 
to occur with the Solution that can be circumvented without difficulty or disruption 
to DRS' or its Authorized Users’ operations; or (b) a Service Request that relates 
to a nominal matter that does not need prompt attention. 

 
3.2 Incident and Defect Levels.  DRS shall classify, or reclassify, as applica-

ble, all Incidents and/or Defects as Level 1, Level 2 or Level 3 Incidents and/or Defects, 
as applicable.  Prime Vendor shall honor DRS' classification.  If subsequently Prime Ven-
dor disagrees on the classification of any Incident or Defect, such dispute shall be esca-
lated for resolution in accordance with the procedures set forth in Article 13 of the Agree-
ment. 
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3.3 Reporting and Management of Incidents.  Reports of Incidents (an "In-

cident Report") shall be made by DRS to the CSC.  DRS may access the CSC through 
either the OIMS, or, for Level 1 Incidents, by telephone 24 hours per day, 7 days per week 
to report such failures.  If there are multiple Incidents, DRS may prioritize Prime  Vendor's 
work effect with respect to such Incidents.  The CSC shall log the reported Incident and 
provide DRS with an Incident tracking number to refer to when making follow-up inquiries.  
The Incident Report shall contain:  (a) the date and time of the call; (b) the name of the 
product and the version or release number; (c) the name/type of affected Equipment; (d) 
the DRS contact name, e-mail address if available, telephone number and fax number; 
and (e) a description of the Incident and DRS' classification of the Incident.  DRS shall 
provide Prime Vendor with as much information as possible to enable Prime Vendor to 
investigate and attempt to identify and verify the reported Issue.  DRS shall work with 
Prime Vendor support personnel during the problem isolation process, as reasonably 
needed.  Prime Vendor shall manage and maintain records with respect to the resolution 
of all reported Incidents ("Incident Resolution Report") and facilitate a status calls in 
accordance with current practices with DRS.  Prime Vendor shall maintain the working 
history of Incident Reports and provide DRS with expected resolution dates, and, for De-
fects, a status of where the Defect correction is in the Prime Vendor correction and quality 
assurance process.   

 
3.4 Escalation Procedures.  Prime Vendor shall escalate Defects for which an 

Interim Resolution has not been provided through its Support and Maintenance Services 
organization in accordance with Prime Vendor’s standard escalation procedures. 

 
4. Support Standards and Support Credits.  Attachment B to this Schedule 7.1 

sets forth the Support Standards and Support Credits that are applicable to the Support and 
Maintenance Services.  The Support Credits are in addition to any other rights and remedies that 
may be available to DRS upon Prime Vendor’s failure to achieve the Support Standards set forth 
in Attachment B, including those set forth in Article 10 of the Agreement. 
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ATTACHMENT A TO SCHEDULE 7.1 
 

MULTI-VENDOR SOURCING PROCEDURES 

 
This Attachment describes the operational processes that will govern the interactions between 
Prime Vendor, DRS and Third Parties relating to the Interoperability of DRS' systems.  Upon 
detecting an Incident, DRS will make an initial determination of whether the Incident relates to the 
Solution or a Third Party system.  If DRS believes that the Incident relates to the Solution, DRS 
will notify Prime Vendor and Prime Vendor will respond and resolve the Incident as set forth in 
Schedule 7.1, including Attachment B to this Schedule 7.1.  If DRS believes that the Incident 
relates to the Solution and a Third Party system ("Multi-Party Incident"), DRS will notify Prime 
Vendor of the applicable Third Party, and Prime Vendor and the Third Party will respond and 
resolve the Multi-Party Incident as set forth in Schedule 7.1, including Attachments A and B to 
this Schedule 7.1. 

 
1. Help Desk Interaction Process.   

 
(a)  If DRS opens a ticket with Prime Vendor related to a Multi-Party Incident, Prime 

Vendor’s Help Desk will coordinate and cooperate with applicable Third Party as 
necessary to resolve the Incident or Defect, including as provided in Attachment 
B to this Schedule 7.1.  In order to resolve the Multi-Party Incident within the 
timeframes set forth in Attachment B to this Schedule 7.1, Prime Vendor’s Help 
Desk shall proactively communicate with the Help Desks of the applicable Third 
Party, while notifying DRS in writing (including through e-mail) of the time and sub-
stance all such communications. 

 
(b) Prime Vendor and the applicable Third Party will transfer and track calls sent to 

and from their respective Help Desks.  All information needed by DRS to confirm 
the proper Help Desk pass offs from one desk to another will be made available to 
DRS at times and formats as mutually agreed upon by the parties.  

 
2. Escalation Process.  If a ticket related to a Multi-Party Incident is handed off by Prime Vendor 

to a Third Party and then returned by a Third Party to Prime Vendor, or a Third Party to Prime 
Vendor and then returned by Prime Vendor to a Third Party, the ticket will be escalated to 
DRS.   

 
The following steps will be followed by both Prime Vendor and the Third Party to ensure co-
operative and timely resolution of the ticket: 

 
(a) A triage event will be scheduled to include representatives from Prime Vendor, the 

Third Party and DRS, if any Level 1 or Level 2 Incident is transferred (even once) 
back to the Help Desk that originally opened the ticket. 

 
(b)  If Prime Vendor and the applicable Third Party are unable to mutually determine 

the appropriate party responsible to resolve the ticket, DRS will have the right to 
assign it to either Prime Vendor the Third Party. 

 
(c)  If a Multi-Party Incident assigned to Prime Vendor for resolution by DRS is trans-

ferred to a Third Party and eventually determined through root cause analysis 
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("RCA") to be a Prime Vendor responsibility, for purposes of measuring Interim 
Resolution and Final Resolution times, the entire time the ticket was unresolved 
shall be used in the calculation (i.e., both the time that the ticket was with Prime 
Vendor and the Third Party).  This will provide an incentive for all providers to 
resolve the ticket expeditiously. 

 
(d) Without limiting the other terms of this Attachment, DRS may choose to have Prime 

Vendor conduct an RCA for any Multi-Party Incident. 
 

3. Dispute Resolution and Alignment Process.  In the process of monitoring and resolving 
Multi-Party Incidents the following dispute resolution or mutual alignment process will be in-
voked:  The Prime Vendor Account Executive, a DRS representative and the project executive 
for the applicable Third Party will meet as requested by DRS to resolve all Issues and Defects.  
If they are unable to reach an agreement, the matter shall be referred to the Executive Spon-
sors for resolution. 
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ATTACHMENT B TO SCHEDULE 7.1 
 

SUPPORT STANDARDS AND SUPPORT CREDITS 
 
 

1. Support Service Levels.  Set forth below are the Support and Maintenance Services service levels as well as personnel to be 
committed if Prime Vendor does not meet such service levels.  A failure to meet such service levels or provide such personnel will 
entitle DRS to the Support Credits as described below. 

 
2. Incident Response Times.  The Support Standard categories and the related Support Standards set forth below shall apply 
to the CSC Incident Response obligations. 
 

Support 
Standard 
Category 

Support Standard Description 
Support 

Standards 
Measurement 

Technique 
Measurement 

Period 
Support Credits 

Incident Response 
Level 1 Incidents 

The time that lapses from when the Prime 
Vendor detects a potential Level 1 Incident, 
a DRS-designated interface leaves a voice 
mail message with the CSC, or from when 
the CSC receives a fax or an email from a 
DRS-designated interface, until a qualified 

technician from Prime Vendor has been as-
signed and is working the Level 1 Incident 
and a representative from Prime Vendor 

calls the DRS-designated representative to 
identify such individual. 

100% of the time a 
qualified technician 

from Prime Vendor has 
been assigned and is 

working the Level 1 In-
cident within fifteen 

(15) minutes. 

Call back response 
time will be determined 
with reference to DRS' 
and the OIMS for the 

applicable month. 

Each calendar 
day commenc-

ing on the Effec-
tive Date; re-
porting on a 

monthly basis. 

If this Support Standard is not 
achieved during any given 
calendar month, then DRS 

shall receive Support Credits 
from Prime Vendor equal to a 
thirty percent (30%) reduction 

in the monthly Support and 
Maintenance Services Fees 
paid or payable by DRS for 

the applicable month. 

Incident  Response  
Level 2 Incidents 

The time that lapses from when the Prime 
Vendor detects an Incident that qualifies as 
a Level 2 Incident, a DRS-designated inter-
face leaves a voice mail message with the 
CSC, or from when the CSC receives a fax 
or an email from a DRS-designated inter-

face, until a qualified technician from Prime 
Vendor has been assigned and is working 
the Level 2 Incident and a representative 
from Prime Vendor calls the DRS-desig-

nated representative to identify such. 

100% of the time a 
qualified technician 

from Prime Vendor has 
been assigned and is 

working the Level 2 In-
cident within thirty (30) 

minutes. 

Call back response 
time will be determined 
with reference to DRS' 

and Prime Vendor’s 
support tracking appli-
cations and Support 

and Maintenance Ser-
vices logs for the appli-

cable month. 

Each calendar 
day commenc-

ing on the Effec-
tive Date; re-
porting on a 

monthly basis. 

If this Support Standard is not 
achieved during any given 
calendar month, then DRS 

shall receive Support Credits 
from Prime Vendor equal to a 
fifteen percent (15%) reduc-
tion in the monthly Support 
and Maintenance Services 

Fees paid or payable by DRS 
for the applicable month. 
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Support 
Standard 
Category 

Support Standard Description 
Support 

Standards 
Measurement 

Technique 
Measurement 

Period 
Support Credits 

Incident  Response  
Level 3 Incidents 

The time that lapses from when the Prime 
Vendor detects an Incident that qualifies as 
a Level 3 Incident, a DRS-designated inter-
face leaves a voice mail message with the 
CSC, or from when the CSC receives a fax 
or an email from a DRS-designated inter-

face, until a qualified technician from Prime 
Vendor has been assigned and is working 
the Level 3 Incident and a representative 
from Prime Vendor calls the DRS-desig-

nated representative to identify such. 

100% of the time a 
qualified technician 

from Prime Vendor has 
been assigned and is 

working the Level 3 In-
cident within twenty-

four (24) hours. 

Call back response 
time will be determined 
with reference to DRS' 

and Prime Vendor’s 
support tracking appli-
cations and Support 

and Maintenance Ser-
vices logs for the appli-

cable month. 

Each calendar 
day commenc-

ing on the Effec-
tive Date; re-
porting on a 

monthly basis. 

If this Support Standard is not 
achieved during any given 
calendar month, then DRS 

shall receive Support Credits 
from Prime Vendor equal to a 
five percent (5%) reduction in 

the monthly Support and 
Maintenance Services Fees 
paid or payable by DRS for 

the applicable month. 

 
3. Defect Resolution.  The Support Standard categories and the related Support Standards set forth below shall apply to Prime 
Vendor’s obligations to identify and resolve Defects reported to the CSC.  In addition to the applicable Support Standards, Final Res-
olution Support Standards may require the commitment of on-site Prime Vendor personnel as further described below. 

 

Support 
Standard 
Category 

Defect 
Analysis 

Support Standard 
Description 

Support Standard 
(Interim 

Resolution) 

Support Standard  
(Final Resolution) 

Measurement 
Technique 

Measurement 
Period 

Support Credits 

Defect Resolution 
Level 1 Defects 

One (1) 
hour 

The time that lapses 
from when a Level 1 
Defect is reported to 
the CSC or detected 
by the Prime Vendor 
until the Defect is re-
solved as an Interim 
Resolution or Final 

Resolution, as appli-
cable. 

100% of the time, an 
Interim Resolution 

(or, at Prime Vendor’s 
option, a Final Reso-
lution), is provided 

within four (4) hours 
after being reported 

or detected. 

100% of the time, a Fi-
nal Resolution is pro-

vided within twenty-four 
(24) hours after being 
reported or detected.  
After twenty four (24)  
hours have passed 

without Final Resolu-
tion, Prime Vendor will 
send (at its expense) 

one (1) senior applica-
tion expert and one (1) 
senior application pro-

grammer on-site at DRS 
on a seven (7) day a 

week basis until a Final 
Resolution is provided. 

Defect resolution 
time frames will 
be determined 

with reference to 
DRS' and the 

OIMS for the ap-
plicable month. 

Each calendar 
day commenc-

ing on the Effec-
tive Date; re-
porting on a 

monthly basis. 

If this Support Standard 
is not achieved during 

any given calendar 
month, then DRS shall 
receive Support Credits 

from Prime Vendor 
equal to a thirty percent 
(30%) reduction in the 
monthly Support and 

Maintenance Services 
Fees paid or payable 

by DRS for the applica-
ble month. 
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Support 
Standard 
Category 

Defect 
Analysis 

Support Standard 
Description 

Support Standard 
(Interim 

Resolution) 

Support Standard  
(Final Resolution) 

Measurement 
Technique 

Measurement 
Period 

Support Credits 

Defect Resolution 
Level 2 Defects 

Two (2) 
Hours 

The time that lapses 
from when a Level 2 
Defect is reported to 
the CSC or detected 
by the Prime Vendor 
until the Defect is re-
solved as an Interim 
Resolution or Final 

Resolution, as appli-
cable. 

100% of the time, an 
Interim Resolution 

(or, at Prime Vendor’s 
option, a Final Reso-
lution), is provided 

within eight (8) hours 
after being reported 

or detected. 

100% of the time, a Fi-
nal Resolution is pro-
vided within sixty (60) 
days after being re-

ported or detected.  Af-
ter sixty (60)  days have 

passed without Final 
Resolution, Prime Ven-
dor will send (at its ex-
pense) one (1) senior 
application expert and 
one (1) senior applica-

tion programmer on-site 
at DRS on a five (5) day 
a week basis until a Fi-
nal Resolution is pro-

vided. 

Defect resolution 
time frames will 
be determined 

with reference to 
DRS' and the 

OIMS for the ap-
plicable month. 

Each calendar 
day commenc-

ing on the Effec-
tive Date; re-
porting on a 

monthly basis. 

If this Support Standard 
is not achieved during 

any given calendar 
month, then DRS shall 
receive Support Credits 

from Prime Vendor 
equal to a fifteen per-

cent (15%) reduction in 
the monthly Support 

and Maintenance Ser-
vices Fees paid or pay-
able by DRS for the ap-

plicable month. 

Defect Resolution 
Level 3 Defects 

 

Twenty-
four (24) 

Hours 

The time that lapses 
from when a Level 3 
Defect is reported to 
the CSC or detected 
by the Prime Vendor 
until the Defect is re-
solved as an Interim 
Resolution or Final 

Resolution, as appli-
cable. 

100% of the time, an 
Interim Resolution 

(or, at Prime Vendor’s 
option, a Final Reso-
lution), is provided 

within forty-eight (48) 
hours after being re-
ported or detected. 

100% of the time, a Fi-
nal Resolution is pro-
vided in the next Re-

lease. 

Defect resolution 
time frames will 
be determined 

with reference to 
DRS' and the 

OIMS for the ap-
plicable month. 

Each calendar 
day commenc-

ing on the Effec-
tive Date; re-
porting on a 

monthly basis. 

If this Support Standard 
is not achieved during 

any given calendar 
month, then DRS shall 
receive Support Credits 

from Prime Vendor 
equal to a five percent 
(5%) reduction in the 
monthly Support and 

Maintenance Services 
Fees paid or payable 

by DRS for the applica-
ble month. 
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SCHEDULE 8.3.2 
 

SERVICE RATES 
 

 
Service Rates as of the Effective Date: 
 

Category/Description 
Prime Vendor List 

Hourly Rates 
Hourly Services Rates 
DRS Discounted Rate 

   

   

   

   

   

   

   

   

   

There shall be no premium rates for overtime work. 
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SCHEDULE 8.4.1 
 

FORM OF PRIME VENDOR INVOICE 
 
 

(SEE ATTACHED) 
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SCHEDULE 8.5 
 

DRS TRAVEL POLICY 
 

 
Air Travel - Air travel is limited to coach fare and a fourteen (14) day advance purchase unless 
otherwise approved in writing by DRS. 
 
Car Rental – Auto rentals, not to exceed one full-size rental auto for every three (3) Prime Vendor 
personnel. 
 
Transportation – Bus, train and taxi are reimbursed at cost. A personal car is reimbursed at the 
federal reimbursement allowance rates if the Prime Vendor personnel lives within two (2) hours 
of the site.  If the drive is longer than two (2) hours, DRS will only reimburse up to the cost of the 
round-trip coach airfare. 
 
Lodging – Single room accommodations, using DRS-preferred hotels, if available.  For extended 
assignments, an apartment may be leased by Prime Vendor with prior written approval from DRS.  
Application fees and security deposits/cleaning fees are the responsibility of Prime Vendor. Re-
imbursement will not be granted for hotel reservation no shows.  Prime Vendor is responsible for 
canceling hotel reservations.  
 
Telephone – Business related telephone calls, only, will be reimbursed at cost.  Personal calls 
are not reimbursable. 
 
Food Allowance – A per diem rate for food is set forth in the Per Diem Rates section at 
http://www.ofm.wa.gov/resources/travel.asp.  
 
Laundry – No laundry costs are reimbursable unless the trip is longer than five (5) or more con-
secutive nights. 
 
Parking Fees/Tolls – Parking fees and tolls are reimbursed at cost if they are reasonable and 
documented.  Rental cars are not to be stored at the airport long term paid parking facilities without 
prior approval of DRS. 
 
Miscellaneous Business Expenses – Other expenses must be pre-approved in writing by DRS 
before they are considered for reimbursement. 
 
Travel Locations – Travel to any location other than DRS must be approved in advance by DRS. 
 
Other Travel Policy rules, limitations and restrictions are found at.  In the event of a conflict or 
inconsistency between the terms in this Schedule and the policies found on the website, the terms 
of this Schedule shall control.  

http://www.ofm.wa.gov/resources/travel.asp
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SCHEDULE 15.3.1 
 

INSURANCE COVERAGES 
 
 

Type of Insurance 
Coverage 

Minimum Policy Limits 
Additional 

Requirements Per Occurrence/ 
Claim 

Annual  
Aggregate 

Workers'  
Compensation 

Per state law  
requirements 

Per state law  
requirements 

The policy shall be written to 
meet the statutory require-
ments for the state in which 
the work is to be performed, 
including occupational dis-
ease.  The policy must in-
clude a waiver of subroga-
tion in favor of DRS, the 
State of Washington and its 
Affiliates. 

Employer's Liability 

 Each Accident:  
$1,000,000 

 Disease, Each Em-
ployee:  $1,000,000 

 Disease, Policy Limit:  
$1,000,000 

N/A 

Employers Liability insurance 
covering the risks of Con-
tractor’s employees’ bodily 
injury by accident or disease 

Commercial General 
Liability 

$5,000,000 $10,000,000 
The policy must include a 
waiver of subrogation in fa-
vor of DRS and its Affiliates. 

Business Automo-
bile Liability 

$1,000,000 $5,000,000 

Business Automobile Liability 
(owned, hired, or non-
owned) covering the risks of 
bodily injury (including death) 
and property damage, in-
cluding coverage for contrac-
tual liability. The policy must 
include a waiver of subroga-
tion in favor of DRS and its 
Affiliates. 

Professional Liabil-
ity/Errors & Omis-

sions  
$25,000,000 $50,000,000 

Must include coverage for In-
ternet and information tech-
nology professional services, 
ASP, web portal, security/pri-
vacy.  The policy must in-
clude a waiver of subroga-
tion in favor of DRS and its 
Affiliates. 

Cyber-Security and 
Privacy Breach 

$25, 000, 000 $50, 000, 000 

As a separate policy or in co-
ordination with other cover-
ages, must include but is not 
limited to coverage for first-
party costs and third-party 
claims from:  
1. failure to protect 
data, including unauthorized 
disclosure, use or access,  
2. security failure or 
privacy breach, 
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Type of Insurance 
Coverage 

Minimum Policy Limits 
Additional 

Requirements Per Occurrence/ 
Claim 

Annual  
Aggregate 

3. failure to disclose 
such breaches as required 
by law, regulation or con-
tract,  
4. notifications, public 
relations, credit monitoring, 
postage, advertising, and 
other services to assist in 
managing and mitigating a 
cyber-incident, 
5. interruptions of 
business operations,  
6. network security 
failure,  
7. communications 
and media liability (e.g., in-
fringement of copyright, title, 
slogan, trademark, trade 
name, trade dress, service 
mark or service name in the 
policyholder's covered mate-
rial),  
8. computer fraud, 
9. forgery, 
10. money and securi-
ties, 
11. employee dishon-
esty, 
12. cyber-extortion, 
13. cyber-terrorism, 
14. EFT, computer, and 
electronic transmissions 
fraud and theft; and 
15. other cyber-liability 
or cyber-crime expenses, 
and provide for associated 
crisis management and pub-
lic relations expense. The 
policy must include a waiver 
of subrogation in favor of 
DRS and its Affiliates 

Umbrella or  
Excess Liability 

The greater of: (a) the 
fees due and to be due 
under the ERA Project 
Agreement; and  (b) 

$50,000,000 

The greater of: (a) 
the fees due and to 
be due under the 

ERA Project Agree-
ment; and (b) 
$50,000,000 

Umbrella policy providing ex-
cess limits over the primary 
policies.  For Workers' Com-
pensation, Employer's Liabil-
ity, Commercial General Lia-
bility and Business Automo-
bile Liability coverages. The 
policy must include a waiver 
of subrogation in favor of 
DRS and its Affiliates. 
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SCHEDULE 15.15 
 

DRS POLICIES 
 

[DRAFTING NOTE:  TO BE PROVIDED] 

 
 

(SEE THE CD INCLUDED IN THE CLOSING BOOK) 

 


