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NEW SECTION

WAC 415-104-478 Am 1 eligible for a LEOFF Plan 2 disability ben-
efit? This section applies to you if you are a LEOFF Plan 2 member
who becomes disabled.

Definitions. As used in this section:

Disabled - Totally incapacitated to perform the essential func-
tions of his or her LEOFF Plan 2 eligible position.

(1) Who is entitled to disability benefits? Any member of LEOFF
Plan 2 is entitled to disability benefits if the department determines
the member has:

(a) Become disabled; and

(b) Separated from all LEOFF-eligible employment due to the disa-
bility.

(2) Is there a time limit for filing an application for disabili-
ty benefits? There is no time limit for applying for benefits. Howev-
er, your eligibility for a benefit will be based on your condition at
the time of separation.

(3) What happens if 1 become disabled after 1 retire? Your medi-
cal condition at the time of separation will determine whether you
qualify for a disability retirement.

(4) What evidence will the department use to determine whether 1
am entitled to benefits under this section?

(a) To determine if you are entitled to disability benefits, the
department will consider any relevant information submitted by you or
your employer, or otherwise available to the department, including:

(i) Information and determinations by the department of labor and
industries (L&l1), a self-insurer or the Social Security Administra-
tion;

(i1) Medical, vocational, and other information about your disa-
bility;

(ifi) Your job description;

(iv) Your membership records, maintained by the department;

(v) Independent medical reviews made by DRS contracted vendors;
and

(vi) Any other relevant evidence.

(b) The department reserves the right to consult with a contrac-
ted vendor for the purpose of providing an independent medical review
of any LEOFF member who applies for disability benefits.

(5) What would disqualify me for disability benefits? You are not
eligible for disability benefits if any of the following apply:

(a) Your application does not provide adequate proof that you are
disabled;

(b) Your disability is the result of your criminal conduct com-
mitted after April 21, 1997 (RCW 41.26.061). Criminal conduct means:
(i) ITf a member is a defendant in a civil proceeding or has been
formally charged in court with a crime, and the member is applying for
or receiving a disability retirement benefit for a disability that is
the result of the alleged criminal conduct, the department shall with-
hold payment of any disability benefits until:

(A) The case or charges, or both if both are pending, are dis-
missed; or

(B) The member is found not guilty in the criminal case or pre-
vails in the civil proceeding, or both if both are pending; or

(C) The member is convicted or found to have engaged in criminal
conduct in the civil proceeding.
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(i1) If the case or charges, or both if both are pending, are
dismissed or if a member is found not guilty or prevails in the civil
proceeding, or both if both are pending, the department shall pay the
member a disability benefit iIf he or she otherwise qualifies.

(iti) If the member is convicted or found to be liable for crimi-
nal conduct in a civil proceeding, and the member®s disability is the
result of the criminal conduct, the department shall not pay the mem-
ber a disability benefit.

(iv) In the absence of a criminal conviction, a superior court
may determine by a preponderance of the evidence whether the person
participated in criminal conduct.

(6) Who decides if 1 meet the requirements for benefits under
this section? The director of the department of retirement systems
(DRS) or their designee will decide if you meet the requirements for
benefits under this section.

(7) What if 1 disagree with a decision made by the director or
their designee? If you disagree with the decision of the director of
DRS or their designee, you may petition Tfor review under chapter
415-04 WAC.

NEW SECTION

WAC 415-104-479 Does my LEOFF Plan 2 disability qualify as a
line of duty disability? This section applies to you if you are a LE-
OFF Plan 2 member who becomes disabled in the line of duty per RCW
41.26.470.

(1) How is "line of duty"™ defined? Line of duty means any action
or activity occurring in conjunction with your employment or your sta-
tus as a law enforcement officer or firefighter and required or au-
thorized by law, rule, regulations, or condition of employment or
service. "Line of duty” has the same meaning as "‘course of employment™
in worker®s compensation law, under RCW 51.08.013. If you have multi-
ple conditions, some duty-related and some not, you may still qualify
for a duty-related disability if:

(a) The duty-related condition or conditions, standing alone,
would render you disabled; or

(b) The duty-related incident or incidents were the proximate
cause of the disabling condition.

(2) wWhat if 1 have a preexisting condition? The presence of a
preexisting condition does not by itself disqualify a member from re-
ceiving benefits for duty-related disability.

Example: A LEOFF Plan 2 member has asymptomatic congenital osteoarthritis, a degenerative joint disease. While on
duty, the member suffered a knee injury. Absent the osteoarthritis, the knee injury may not have been
disabling. However, the preexisting degenerative joint disease prevented full recovery from the injury,
leaving the member unable to resume LEOFF duties. In this case, the member could qualify for a LEOFF
plan 2 duty disability benefit.

(3) When are the duty disability provisions effective? The duty
disability provisions under RCW 41.26.470 (6) and (7) are effective
June 10, 2004.
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AMENDATORY SECTION (Amending WSR 13-18-034, filed 8/28/13, effective
10/1/13)

WAC 415-104-480 Does my disability qualify me for a LEOFF Plan 2

catastrophic duty disability benefit((s=))? ((Fhis—section—applies—te
yvou—tF—you—are—aLEOFFPlan—2 member—who—theurs—a—disabi-bty—1n—the
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ance—witrH—be—calewlated—pursuant—to— RCW— 4126 500—and—WAC
415-104-111-)) (1) If the department determines you are disabled and

you became disabled in the line of duty, you qualify for a catastroph-
ic duty disability if:

(a) The disability or disabilities that qualified you for a LEOFF
Plan 2 duty disability benefit are so severe that considering your
age, education, work experience, and transferable skills, you cannot
engage in _any other kind of substantial gainful activity in the labor
market; and

(b) Your disability or disabilities have lasted or are expected
to last at least twelve months, or are expected to result 1In_ your
death.

(2) A person with multiple injuries/conditions, some duty-related
and some not, could qualify for a catastrophic duty disability but on-
ly if the duty injury or injuries, standing on their own, are cata-
strophically disabling.

Examples:

e Totally disabled, but not from duty injury — Not eligible for
catastrophic disability benefit.

A LEOFF Plan 2 member suffers a knee injury on duty, leaving them
disabled from LEOFF employment. The knee injury, standing alone, is
not totally disabling. The member also suffers from amyotrophic later-
al sclerosis (ALS) or Lou Gehrig®"s disease, a progressive neurodege-
nerative disease that ultimately leaves the member totally disabled.
Pursuant to the ALS diagnosis the member is granted a full disability
from the Social Security Administration. In this case the member would
gualify for a duty disability, but not for a catastrophic disability
since the fully disabling condition, ALS, is not duty related.

e Totally disabled, duty injury totally disabling — Eligible for
catastrophic disability benefits.

A LEOFF Plan 2 member suffers a knee injury while fishing. The
knee i1njury, standing alone, is neither duty related nor catastrophi-
cally disabling. The member also suffers severe burns while fighting a
fire, leaving him/her fully disabled. The Social Security Administra-
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tion grants the member a full disability based on his/her total condi-
tion. The member qualifies for a LEOFF plan 2 catastrophic disability
benefit because the burn injuries, standing alone, render him/her to-
tally disabled.

(3) Medical insurance premium reimbursement is an additional ben-
efit for a member who is catastrophically disabled in the line of duty
(RCW 41.26.470). However, if you choose to withdraw one hundred fifty
percent of your accumulated contributions pursuant to RCW 41.26.470(6)
you are not entitled to the medical insurance premium reimbursement.

(4) Definitions. As used iIn this section:

(a) Catastrophically disabled means the same as "totally disa-
bled'" as defined under RCW 41.26.470(9).

(b) Earnings are any income or wages received, which are reporta-
ble as wages or self-employment income to the IRS.

(c) Labor market is the geographic area within reasonable commut-
ing distance of where you were last gainfully employed or where you
currently live, whichever provides the greatest opportunity for gain-
ful employment.

(d) Substantial gainful activity describes a level of work activ-
ity and earnings. Substantial gainful activity is work activity that
is both substantial and gainful. Earnings as defined in this section
includes compensated work that meets or exceeds the defined income
threshold:

(i) Work activity is substantial if it involves doing significant
physical or mental activities. Your work may be substantial even if it
IS done on a part-time basis or if you do less, or get paid less, or
have less responsibility than when you worked in your LEOFF position.

(i1) Work activity is gainful if it is work activity that you do
for pay or profit. Work activity is gainful if it is the Kind of work
usually done for pay or profit, whether or not a profit is realized.

(iiil) Generally, activities like taking care of vourself, house-
hold tasks, profits from rental income, hobbies, therapy, school at-
tendance, club activities, or social programs are not substantial
gainful activity.

(e) Defined income threshold means any substantial gainful activ-
ity that produces average earnings, as defined in (a) of this subsec-
tion, in excess of the federal Social Security disability standards,
adjusted annually for inflation. Wages count toward earnings when they
are _earned, not when you receive them. Self-employment income counts
when you receive it, not when you earn it.

() Transferable skills are any combination of learned or demon-
strated behavior, education, training, work traits, and skills that
vou can readily apply. They are skills that are interchangeable among
different jobs and workplaces.

NEW SECTION

WAC 415-104-481 Does my disability qualify as a nonduty LEOFF
Plan 2 disability? This section applies to you if you are a LEOFF
Plan 2 member who becomes disabled not in the line of duty.

(1) Who i1s entitled to nonduty disability benefits? Any member of
LEOFF Plan 2 who the department determines has become totally incapa-
citated to perform the essential functions of his or her LEOFF Plan 2
eligible position as a result of their disability, but did not have
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the qualifying disability occur in the line of duty, is entitled to a
nonduty disability per RCW 41.26.470(1).

(2) What if 1 have a preexisting condition or conditions? The
presence of a preexisting condition does not disqualify a member from
receiving benefits.

Example: A LEOFF Plan 2 member has asymptomatic congenital osteoarthritis, a degenerative joint disease. While off
duty, the member suffered a knee injury. Absent the osteoarthritis, the knee injury may not have been
disabling. However, the preexisting degenerative joint disease prevented full recovery from the injury,
leaving the member unable to resume LEOFF duties. In this case, the member could qualify for a LEOFF
Plan 2 nonduty disability benefit.

AMENDATORY SECTION (Amending WSR 16-06-069, filed 2/25/16, effective
3/27/16)

WAC 415-104-482 ((What—is—the LEOFFPlan—2 catastrophic—disabil-
+ty—aHowanece?)) How are the different LEOFF Plan 2 disability bene-

flts calculated7 ((Under—REW—41-26-470—two—types—ot—disabirhrbty—re-—
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different—jobs—and—workplaces-)) (1) Line of duty: As a line of duty
disability retiree, you may choose between:

(a) A nontaxable, one-time lump sum payment equal to one hundred
fifty percent of your retirement contributions; except that, any pay-
ments made to restore service credit after the five-year deadline will
be paid at one hundred percent; or

(b) A monthly disability benefit equal to:

(i) Ten percent of your final average salary (FAS), which is non-
taxable; and

(ii) Two percent of your FAS for each year of service beyond five

years.
Calculation of monthly disability benefit:

Example 1: Chris was approved for line of duty disability. The final average salary (FAS) was $10,000. Chris had 20
years of service credit at the time of retirement. To determine the line of duty disability benefit amount:

1. 10% x FAS = Nontaxable amount
.10 x $10,000 = $1,000
2. 2% x FAS x Number of
Service Years beyond Five = ;?]Xo—ma
Years _
.02 x $10,000 x 15 = $3,000

3. Nont?(:f;gl%rgﬁjgjrﬁ Total benefit
$1,000 + $3,000 = $4,000
Example 2: Pat was approved for line of duty disability. The final average salary (FAS) was $10,000. Pat had 2 years of
service credit at the time of retirement. To determine the line of duty disability benefit amount:
1. 10% x FAS = Nontaxable amount
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.10 x $10,000 = $1,000

2. 2% x FAS x Number of
= - - _ Taxable
Service Years beyond Five = amount

Years
.02 x $10,000x0 = $0

3.  Nontaxable amount + Taxable
amount

$1,000+$0 = $1,000

(2) Catastrophic duty disability: As a catastrophic duty disabil-
ity retiree, you may choose between:

(a) A nontaxable, one-time lump sum payment equal to one hundred
fifty percent of your retirement contributions; except that, any pay-
ments made to restore service credit after the five-year deadline will
be paid at one hundred percent. Under this option you waive your right
to the medical insurance premium reimbursement; or

(b) A monthly disability benefit equal to:

(1) Seventy percent of your final average salary (FAS), which is
nontaxable, reduced by any temporary disability benefits provided un-
der Title 51 RCW and federal Social Security disability benefits, if
necessary to ensure that the total combined benefits do not exceed one
hundred percent of the member"s final average salary (FAS).

(i1) The reduced benefit cannot be less than the earned service
retirement benefit.

Calculation of monthly disability benefit:

Example 1: Terry was approved for catastrophic disability. The final average salary (FAS) was $10,000. Terry was not
receiving benefits from LNI or Social Security disability insurance (SSDI). Terry had 20 years of service
credit at the time of retirement. To determine the catastrophic benefit amount:

= Total benefit

1. 70% of FAS = Monthly disability benefit
.70 x $10,000 = $7.000
2. 2% x FAS x Service Years Earned benefit

.02 x $10,000 x 20 $4,000

Since there is no offset and the monthly disability benefit is
greater than the earned benefit, Terry"s benefit will be $7000 a
month.

Example 2: Pat was approved for catastrophic disability. The final average salary (FAS) was $10,000. Pat was receiving

benefits from LNI and Social Security disability insurance (SSDI) in the amounts of $5,000 and $2,000. Pat
had 2 years of service credit at the time of retirement. To determine the catastrophic benefit amount:

1. 70% of FAS = Monthly disability benefit
.70 x $10,000 = $7,000
2. Monthly disability benefit+ _  Total of all
LNI benefits + SSDI benefit = benefits
$7,000 + $5,000 + $2,000 = $14,000
. _ Reduction
3. Total of all benefits - FAS = amount
$14,000 - $10,000 = $4.000
s . Reduced
Monthly disability benefit - _ ===
4. : = monthly
Reduction Amount benefit
$7,000 - $4,000 = $3,000
5. 2% x FAS x Service Years = Earned benefit
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.02 x $10,000x 2 = $400

Since the reduced monthly benefit amount is dgreater than the
earned benefit, Pat"s benefit will be $3,000 a month.

Example 3: Chris was approved for catastrophic disability. The final average salary (FAS) was $10,000. Chris was
receiving benefits from LNI (Title 51 RCW) and Social Security disability insurance (SSDI) in the amounts
of $5,000 and $2,000 respectively. Chris had 20 years of service credit at the time of retirement. To
determine the catastrophic benefit amount:

1. 70% of FAS = Monthly disability benefit
.70 x $10,000 = $7,000
2. Monthly disability benefit+ _  Total of all

LNI benefits + SSDI benefit = benefits
$7,000 + $5,000 + $2,000 = $14,000

Reduction amount
(to not exceed

100% of FAS)
$14,000 - $10,000 = $4,000

3.  Total of all benefits - FAS

L . Reduced

Monthly disability benefit - _ ==

4. : = monthly
Reduction Amount benefit
$7,000 - $4,000 = $3,000

5. 2% x FAS x Service Years = Earned benefit
.02 x $10,000 x 20 = $4,000

Chris is entitled to the greater of the catastrophic retirement
calculation or the earned benefit. Since the earned benefit is greater
than the reduced catastrophic benefit, Chris" benefit will be $4,000 a
month.

(3) Nonduty disability: As a nonduty disability retiree, you re-
ceive a benefit of two percent times vyour Tinal average salary times
vour service credit vears. This disability benefit will be actuarially
reduced to reflect the difference in age at the time of disability re-
tirement and age fifty-three.

Calculation of monthly disability benefit:

Example 1 — Full actuarial reduction:
Chris, age 47, was approved for a nonduty disability. The final average salary (FAS) was $10,000. Chris had
20 years of service credit at the time of retirement. To determine the nonduty disability benefit amount:

2% x FAS x Service Years x early _  Benefit
retirement factor (2018 table) = amount
.02 x $10,000 x 20 x 0.5980 = $2,392

NEW SECTION

WAC 415-104-483 Is my disability benefit affected by choosing a
survivor option? If you choose a benefit option with a survivor fea-
ture at the time of retirement, your survivor beneficiary will receive
an ongoing monthly disability benefit after your death. Your disabili-
ty benefit will be actuarially reduced to offset the cost of providing
payments over two lifetimes. The survivor options are further descri-
bed 1n WAC 415-104-215. See WAC 415-02-380 for more information and
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examples on how the actuarial reduction is applied to your disability
benefit.

NEW SECTION

WAC 415-104-484 1Is my disability benefit reduced for early re-
tirement? If you retire for line of duty disability or catastrophic
duty disability, your disability benefit will not be reduced for early
retirement. If you retire for nonduty disability, your disability ben-
efit will be actuarially reduced to reflect the difference iIn age at
the time of disability retirement and age fifty-three. See WAC
415-02-320 for more information and examples on how the actuarial re-
duction is applied to your disability benefit.

AMENDATORY SECTION (Amending WSR 13-18-034, filed 8/28/13, effective
10/1/13)

WAC 415-104-485 ((LEOFF—neonduty—disability—benefits-)) How do |
apply for a disability benefit? ((Fhi ecti i i
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415-104-111-)) (1) The department must receive:

(a) A completed DRS disability retirement application;
(b) Additional information required by the department; and
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(c) Any other material you want the department to consider.
(2) The process for determining eligibility for a disability ben-
efit can be lengthy and may require additional documentation to com-

plete.

NEW SECTION

WAC 415-104-486 When does my disability benefit end? The de-
partment may require comprehensive medical or psychological examina-
tions to reevaluate your continued eligibility for disability bene-
fits. For catastrophic benefits the department may also require or of-
fer to provide comprehensive vocational examinations and/or submission
of earnings information to evaluate your continued eligibility. You
are required to contact the department if your medical/vocational or
financial situation changes.

(1) Your duty or nonduty disability benefit will cease if:

(a) You return to work in a LEOFF-eligible position; or

(b) Medical examination reveals that you are no longer totally
incapacitated for employment in a LEOFF-eligible position and you are
no longer entitled to workers®™ compensation benefits under Title 51
RCW.

(2) Your catastrophic disability benefit will cease if:

(a) You return to work in a LEOFF-eligible position;

(b) Medical/vocational examination, or other information commonly
available or provided to the department by an employer, reveals that
your disability no longer prevents you from performing substantial
gainful activity; or

(c) Your earnings exceed the threshold for substantial gainful
activity.

NEW SECTION

WAC 415-104-487 Can my disability retirement type change? Your
disability retirement type may change depending upon the circumstan-
ces.

IT your original disabling condition or conditions worsen, iIm-
prove, or recover, the department may adjust your benefit.

(1) Worsening — If the condition or conditions that caused your
duty disability worsen, your retirement may be changed to a cata-
strophic disability. You must submit an application and provide suffi-
cient medical evidence to support a claim that your condition or con-
ditions qualify you for a catastrophic disability. The worsening must
be caused by or directly related to the original Injury or iInjuries or
illness and not due to the natural aging process or a succeeding
cause.

Example: A member retires on a duty-related disability retirement
due to a knee injury. The member has surgery related to the knee iIn-
jury after retirement and suffers side effects from the surgery that
prevent the member from performing any substantial gainful employment.
The member is eligible to have their benefit adjusted because the ag-
gravation is directly related to the original injury.
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Example: A member retires on a duty-related disability retirement
due to a knee injury. The member reinjures the knee In a skiling acci-
dent and is rendered unable to perform any substantial gainful employ-
ment. The member is not eligible to have their benefit adjusted be-
cause the aggravation is the result of a succeeding cause and not the
original injury.

Example: A member retires on a duty-related disability retirement
due to a knee iInjury. The condition gradually worsens over time until
the member is no longer capable of substantial gainful employment. The
member is not eligible to have their benefit adjusted because the ag-
gravation is due to aging.

(2) Improvement — I1f your condition or conditions iImprove such
that you are capable of substantial gainful employment, the department
will adjust your catastrophic disability benefit to a duty disability
benefit.

(3) Recovery — If your condition or conditions improve such that
you are able to return to work in a LEOFF-eligible position, the de-
partment will terminate your disability retirement or convert you to a
normal retirement benefit if you are eligible.
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